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CRCUT COURT
DANE COUNTY, Wi
DATE SIGNED: Jone 20, 3024 2018CV001 32

Electronicaty signeg by Frank D Remingion
Judge

STATE OF WISCONSIN CIRCUIT COURT  DANECOUNTY

LEONARD POZNER

PlamnnfL,
v Case No,: 18CV3122

JAMES FETZER. PhD
Deferndam

ORDER GRANTING PLAINTIFF'S MOTION
TO DISBURSE FUNDS

PlasutifY, Leonmd Pozoer's (“Phasand"), Moton for Destnibation of Faxds (“Moton™)
[Doc. No. 557] caane before the Court for a hearmng on June 11, 2024 ("Heanng™). The Count
having considered the Moton, Defendust, James Fetzer's ("Fetzer™), Response [Doc. Nos. 588.
£90], the Plainf’s Reply [Doc. Noo 594], the parties’ oeal arguunesas at the Heanng, and s
Coust bemg fully advised on premuses,
THE COURT HEREBY FINDS thas,

1 The smotst sbject 10 the Planntl™s gamashincst 15 $2,004,46
IT IS HEREBY ORDERED as follows.

1 The Plamtiffs Motson for Distribetion of Funds is bereby Granted

2 For the reasons set forth s thes Coeut’s Decision and Ovder [Doc. No. $98] Fetzer's
objections to the Motion are hereby Depiesd

3 This Is a Nnal order for the purpose of appeal.

QEPISETIE |
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Appendix 2:
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Filed and Dated
(February 8, 2024)
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COURT OF APPEALS g vt
DECISION NOTICE
DATED AND FILED This oplmiun &5 subect 1o furthes editing. 1f

Pobiided, the afficial verven will appesr in
- e bosnd yal of the Offcial "

February 8, 2024 o uE

Samodd A, Chuhitenwa

Clerk of Court af Appeals

A party may fe with e Supreme Court 2
petitian o rechew an adverse dechien by the
Court of Appealy. Sor WIS STAT, § M0820
sad RULL 80962

Cir, Cu Ney 918CVII2

Appeal No.  2023AP1002

STATE OF WISCONSIN IN COURT OF APPEALS
DISTRICT IV

LEONARD POZNER,
PLAINTIFF-RESPONDENT,
V.
JAMES FETZER,

DEFENDANT-APPELLANT.

APPEAL from an order of the circuit court for Dane County:
FRANK D. REMINGTON, Judge. Reversed and cause remanded for finther

proceedings.
Before Kloppenburg. P.J., Blanchard. and Nashold. 1J.

Per curiam opinions may not be cited in any court of this state as precedent

or authority, except for the limited purposes specified in Wis. Stat. RULe 809.23¢3).
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“1 PER CURIAM. [Lconard Pozner obtained a civil judgment against
James Fetzer in December 2019, Secking partial satisfaction, Pozner initiated this
non-camings gamishment action against Fetzer in December 2022, namung as
garmishees three financial msttutions that held accounts for Fetzer. In March
2023, the circunt court held an incomplete heanng at which some evidence was
taken but linle was resolved. At the close of this hearing the court indhicated that
the heanng was to be reconvened if Pozner wanted to continue to pursuc this
action. In Apnl 2023, Pozner filed a motion secking an order requunng the
gamishees to distnibute to him $2,004 46, based in part on dentified deposits at
one of the gamishees. The circuit court 1ssued a garmishment order requinng the
gamishees to pay Pozner the amount that he requested, without first reconvening
the heanng or otherwise calling for or receiving a response from Fetzer. Further,
the court ssued this order at a time that the parties agree was fewer than five days
after Pozner filed the motion. In this appeal. Fetzer, pro se. challenges the
gamishment order.

° We conclude that one of Fetzer's arguments i1s disposiive and
requires reversal. He argues that the circunt court erroncously exercised ns
discretion and violated Wis. STAT. §801.15(4) (2021-22)' by issuing the

b Al references 1o the Wisconsan Statuses are 10 the 2021-22 version unless otherwise
poted

WiScoNSIN Star. § S01.15(4), Jocated m a statwie addressing the calculation tune
persods. states m pertment past:

A written motson, other than coe which nsmy be heaad ex
pante, and notsce of the heanng thereof shall be served pot later
than 5 days before the tune specified for the hesmmg, unless a
differemt period 1s fixed by statute or by order of the court. Such
an oeder oy for cause shown be nade on ex parte motion. ...
All wnitten motions shall be heard on notice unbess a statule of
mile pernsts the mwotion 10 be heard ex parte



Case 2024AP001329

Appendix to Brief of Appellant

Filed 07-19-2024 Page 7 of 94

No. JOZIAPFI002

challenged garmishment order fewer than five days after Pozner filed the motion
for distribution of funds and without giving Fetzer an opportunity to object to the
specific deposits that Pozner claims are subject to, and not exempted from,
gamishment. Based on the events as they unfolded, we conclude that Feizer
reasonably relied on the court’s indication that Fetzer would have an opportunity
to make arguments, which could possibly have ment depending on perunent facts
and legal rules, before the court issued the challenged order, and that the court’s
actions mmproperly denied him that opportunmity.  Accordingly. we reverse the
gamishment order and remand for further proceedings consistent with this

opinion.
BACKGROUND

3 Fetzer includes background in his briefing refernng to events
underiving the December 2019 judgment in a defamation case, but none of that 1s
relevant to this appeal  The relevant background begins with the non-eamings
gamishment summons and complaint at issue here, which Pozner filed three vears
after the judgment was issued.

€4  The following 1s pertinent legal context:

Gamishment is a remedy available 10 a creditor, the
garmshor, secking satisfaction of s debtor’s debts by
gamushing property of the debtor, the defendant, that is in

* See Pomner v. Fetzer, Nos. 2020AP121, 2020AP1570, unpublished slip op. (W App
March 18, 2021) (affinmeng circwit cosurt’s gramt of pastial sununary judgment and affimung post-
idgnent order awarding remedsal sanctions for contempt), rev. demded, 2022 W 87, 989 N.W.2d

n
117 (Feb. 16, 2022) (vmpablished table decision), cerr. demied, 143 S. Cr. 137 (2022) (mwm ). and

reli g demied. 143 S_C1 517 (2022) (mem ). Pozmer v. Ferzer. No. 2022AP1751, unpublished slip
op. (WI App Sept. 14, 2023) (per cunam) {affimung circmt’s demal of recomsaderation of its
rumover order), rev. dended, anpublished order (W1 Jan. 23, 2024)
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the hands of a thard-party, the garmshee. Ganushment 1s a
wholly statutory remedy. requinng strict compliance. ..
Chapter 812, Subchapter 1 of the Wisconsin Statutes
govemns non-canungs ganmshment actions.  WISCONSIN
StaT. §81201(1) provides that any “creditor may
commence a nounf-jeamungs gamaslinent [action] ‘agamst
any person who is indebted to or has any property in his or
her possession or uwider his or her control belonging to such
creditor’s debtor.”™  WISCONSIN STAT. § 812.04(3) states
that “{a] gamishment action shall be commenced by the
filing of a gamushee summons and anpexed complam.™
Prince Corp. v. Vandenberg. 2016 WI 49, 9919-20, 369 Wis. 2d 387, 882 N.W.2d

371 (cases cited in Prince Corp. omutted).

9 Here, Pozner’s gamishment complamt idenufied himself as the
Judgment creditor and Fetzer as the judgment debtor, claimed that Pozner was due
$445,528 based on the December 2019 judgment, and named as gamishees State
Bank of Cross Plains. Summut Credit Union. and UW Credit Union.

“6 The answer of State Bank of Cross Plains asserted that the gross
value of Fetzer's assets held at the bank was $2.437.60. Summit Credit Union’s
answer asserted a gross value of S46.06 for Fetzer's assets there. UW Credit
Umion’s answer asserted that Fetzer had a savings account and a checking account,
with a total value of $11,305.72, but that Fetzer's exemptions were greater than
that, at $11,798.00—although UW Credit Umon did not idenufy any specific

exempuons

57 Fetzer's answer, filed pro se. did not challenge the judgment itself:
for example, he did not claim that the judgment was void or had been satisfied.

Instead. as to the two financial insututons other than UW Credit Umion, Fetzer
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asserted the hiving-expenses exemption,” and as to the accounts with UW Credit
Union. he represented that the deposits represent “Social Security and Retirement
Account payouts and are therefore exempt,” although he did not cite any statutory

provision or case law.

) Pozner, through counsel, filed an objection to both the UW Credit
Unson’s answer and to Fetzer's answer. Pozner also demanded a heaning. Pozner
challenged Fetzer's claim that funds in the UW Credit Union accounts are exempt
as social secunity and retirement pavouts on the ground that, “Jojn information and
beliel” deposits mmto the accounts had “commungled™ exempt and non-exempt
assels.

«©9 On March 17, 2023, the circuit court held the hearing requested by
Pozner, with Pozner represented by counsel and Fetzer self-represented. As we
now describe. this was an incomplete hearing that the court said would be

continued if Pozner wanted to pursue the action further.

€10  Toward the start of the hearing. the court observed that Pozner was
not objecting to the answer of State Bank of Cross Plains or the answer of Summut
Credit Union. The discussion thereafter mvolved only deposits at UW Credst

Unmon.

' The parties have consastently agreed that Fetzer 15 entitled to the $5.000 lving-
expenses exemphon, see Wis. STAT. § 815.18(3)k) (providing foe thos exemption within each
gamishment action), for a gameshanent of the personal deposstory accoumits 1 thas action.
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“11  Pomer's counsel accurately acknowledged that Pozner could not
gamish benefits from deposits that constituted Social Security payvments?
Counsel ratsed two arguments as to why that exemption did not preclude
garmishment of at least some of the funds 1n the UW Credit Union accounts.  First,
Pozner argued that certain other retirement funds deposited into the UW Credit
Union accounts “may be subject to gamishment.” Second, Pozner argued that
Fetzer had “commingled™ “other retirement funds™ with Social Security payments.

€12 Without objection by either side, the circuit court swore in Fetzer's
wife. Jamice Fetzer. as a wilness after the court explained its understanding that
James Fetzer's position was that Ms. Fetzer was more knowledgeable than he was
about deposits made into the UW Credit Union accounts.®  Under limited
questioming by Pozner’s counsel, Ms. Fetzer testified to vanous aspects of deposits
made into the two credit unton accounts. The nature of the examination, as well as
the nature of some responses. left much unclear. For example. despite the fact that
UW Credit Union had identified in 1ts answer that Fetzer had two credit union
accounts, not one, counsel repeatedly exammed Ms. Fetzer about “the account™ at
UW Credit Umon, without resolving clearly which account he meant.  Further,
Pozner's counsel admitted to “jumping around™ in his questions, multiple relevant

terms were not defined by anyone, and no exhibits were used.

* Pertinent authority iscludes 42 US.C. § 407(a) (protecting Socanl Secunty benefits)
and 42 USC. § 1383(dX 1) (protecting Supplemental Secunty Income Benefits), putting aside
exceptions not relevant beve that allow ganusheent m order 1o collect certam doanestic support
and governmental obligabons, see, eg . 42 US.C. § 659a) (allowing garmsshanent of funsds that
would otherwise be exempted under 42 US.C. § 407 for the purposes of cluld support and
nsuntenance).

¥ We use “Fetzer™ to refer to James, the judgment debtos, and “Ms. Fetzer” 1o refer 1o the
witness called at the heaning.
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€13 The circunt court indicated that it needed to commence a heanng i
an unrelated proceeding and asked Pozner’s counsel what he was “asking [the
court] to do this moming ” Pozner’s counsel renewed a request for copies of then-
recent account statements for Fetzer's UW Credit Union accounts. The circunt
court directed Ms Fetzer to provide to Pozner copies of the last 12 monthly
statements by the end of March 2023. The court then said:

I'm [going to] then continwe ths hearing. [Pozner’s
counsel], then after you receive these statemnents. 1'm
[eoing 10] ask you within the mext 30 days thereafier to
apprise the Court whart, of anythmg, you want me to do,
either reconvene and then continue the examination to
determine whether the funds are fairly traceable out of the
specific account or not, of whether [Pozner] wants to sort
of start over. regroup and come back wath a pew
gamushaent with a little bit better information.

I won't schedule anything today. We'll wast and
see after Mr. and Mrs. Fetzer, after ... [Pozner’s counsel]
gets these records what [Pozier] wants to do next.

“14  In these remarks, the circuit court defined for the parties two
specific. potential routes forward in this gamishment action, beginning after
Pozner had a chance to consider the contents of the UW Credit Union statements:
(1) Pormer could ask the court 10 “continue™ the hearing. “reconven[ing]™ it to
“continue the examunation to determine whether the funds are fairly traceable™; or
(2) Pozner could volumanly dismiss this acuon and “start over” with a “new

garmishment™ action.

€15 On Apnl 25, 2023, nstead of cither asking the court to reconvene
the hearing or voluntarily dismissing the action, Pozner clectronically filed a
motion for distnbution of funds, accompamed by an affidavit by Pozner's counsel
and a proposed garmishment order. Counsel placed copies in the mail to Fetzer on
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April 26. In the affidavit counsel averred that, before application of the hving-

expenses exemption, the following sums are subject to garmishment
e 10 dentfied deposits into a “UW Account™ in 2022, totaling $4,520.80;
e All of the $2,437 held by State Bank of Cross Plains;
e All of the $46.06 held by Summut Credit Union,

The result, according to Pozner, is that, after the $5.000 exemption is applied,
Pozner 1s entitled to $2,004 46.

916  On May |, 2023, without taking any further evidence or hearing
from Fetzer, the court 1ssued the order as proposed by Pozner. Fetzer appeals.

DISCUSSION

917 Fetzer argues that the circuit court violated Wis. Star. § 801.15(4)
because it issued the garmishment order fewer than five days after Pozner filed the
motion for distribution of funds. Pozner does not dispute that the circunt court
issued the order, without holding a hearing on the motion, fewer than five davs
after 1t was filed and without providing Fetzer with a chance to provide input. But
Pozner asserts that it was sufficient that Fetzer “had a fair opportunity to prepare
and 10 be heard on his exemptions at” the truncated March 17, 2023 heanng.
Further, without developing a legal argument, Pozner suggests that the circut
properly exercised its “inherent power to control its calendar and scheduling.™ See
Schopper v. Gehring. 210 Wis. 2d 208, 215, 565 N.'W.2d 187 (Ct. App. 1997)
(circunt courts may, in their discretion. shorten statutory notice requirements for
motions under their inherent authority to control their dockets to achieve economy

of ime and effort. and the manner in which a court exercises this authorty 1s
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committed to 1ts discretion). We conclude that the cournt erroncously exercised its
discrenion and prejudiced Fetzer through its actions.

“I8  We uphold the circunt court’s exercise of discretion in this context
“unless there was no reasonable basis™ for the decision. Id. at 216: see also
Alexander v. Riegers. 141 Wis 2d 294, 298 414 N.W.2d 636 (1987) (" The
conduct of a trial 1s subject to the exercise of sound judicial discretion by the wial
court and its determunations will not be disturbed unless nghts of the partics have
been prejudiced.”™ (quoted source omutted)).  “[S]tatutory provisions for notice
tme required for motions do not limit the wial court’s ability 1o schedule a motion
so long as ¢ach party has a fair opportunity to prepare and be heard * Schopper,
210 Wis. 2d at 215,

919  As summanzed above, much was left unresolved at the hearing and
hitle was affirmatively resolved. except that Ms. Fetzer would be tuming over
copses of statements from UW Credit Umion and the circuit court established two
paths forward Pozner attempts to suggest that the court made a relevant finding
of fact at the heaning regarding the “commungling” of funds at UW Credit Union,
but this distorts the record. When properly interpreted in context. the court made
clear that 1t had not vet been shown what the result would be of what the court said
was pecessary:  “a forensic look-back ... to determune ... what money is going
mto” the account that is “farly traceable”™ to an exempt source, as Fetzer claimed,

€20 Any party in Fetzer's shoes (and certainly a pro se party. as he was)
would be entitled to rely on the circuit court’s articulation at the close of the
heanng that there were two specific, potential routes forward-—unless and untl the
court provided or endorsed a new path that would allow both sides an opportunaty
to be heard regarding the specific amounts that Pozner sought to gamish. The fact
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that Pozner, in effect, unilaterally proposed a differemt path by filing his motion
after the heanng did not necessanly derail this garmishment action.  Indeed, so far
as we can discern, the filing could have been a suitable starting point for the
hearing that the court had 10ld the parties it would reconvene if Pozner continued
to pursue this action. But when Pozner submutted this filing, gaiven the history of
the case to that pomnt, the court erroncously exercised its discretion in 1ssung an
order without giving Fetzer an opportunity 1o address the substance of the motion,

€21 Pozner argues that any crror was hammless, because Fetzer is not
entitled to exemptions that he did not claim in the crrcunt court and 1n any case he
15 not entitled to exemptions he now claims on appeal.  We now address these

VArous arguments.

€22  Under the specific carcumstances of this case, we reject Pozner's
argument that Fetzer forfested in the circust court any clam that he did not state in
advance of. or dunng. the incomplete heanng, and Pozner fails to cite authonty
establishing that forfeiture occurred here.  The general rule, as Pozner now
correctly points out, is that Fetzer, as a judgment debtor, is required to
“affirmauvely claim an exemption” See WIS, STAT. § SIS.18(6)a). But the
discussion at the heanng by the court and the parties could be charactenzed as free
flowing, permitting Fetzer to reasonably understand at the time of the heanng-—
and continue to reasonably understand up to the time the court issued the
challenged order—that the court would give him an opportunity to make
affirmative claims regarding specific deposits that were wdentified by Pozner only
after the heanng. Put differently, the record does not reflect that Fetzer was
sufficiently placed on notice that his affirmative claims of exemption n this action

had to be stated once and for all before or dunng an inconclusive heanng, at which
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he was informed the heanng would be reconvened unless Pozner voluntanly
dismissed this action

€23 In a gamishment action. the plamntiff, here Pozner, bears the burden
1o establish by a preponderance of the evidence the essential facts entithing the
plamuff to recovery. See Maxcy v. Peavey Publ’g Co.. 178 Wis. 401, 405, 190
N.W. 84 (1922). Once Pozner made a prima facie case that a disputed amount was
non-exempt, the burden of production would shift to Fetzer, but the burden of
proof always was Pozner’s. See Reinke v. Personnel Bd., 53 Wis. 2d 123, 133,
191 N.W.2d 833 (1971). Assuming without deciding that Pozner could be smd to
have made out a pnma facie case, the circut court did not give Fetzer the chance
to carry his burden of production.

€24  “The standard for harmless error is the same for civil and criminal
cases.  The test 1s whether there i1s a reasonable possibility that the emor
contnibuted to the outcome of the action or proceeding at issue ™ Schwigel v.
Kohlmann. 2005 WI App 44 €11, 280 Wis. 2d 193, 699 N.W.2d 467 (citations
omitted). A reasonable possibility of a different outcome is a possibality
suffictent 1o ‘undermine confidence in the outcome. "™ Jd. (cnation omatted).

925 The harmless error 1ssue may present a close question, because at
least some of Fetzer's arguments on appeal in favor of exemptions appear
unsupported by legal authonty. In particular, at least as presented to this court.
Fetzer's oblique argument involving funds that he claims to have recerved for hus
legal defense in the defamation action appeass 1o have no ment. However, Fetzer
makes other assertions that we cannot say, without the benefit of a complete
heanng. do not represent a reasonable possibility that the circuit court’s order
reflected error. Specifically. Fetzer asserts that: one of the deposits came from an
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msurance “senior bonus™. two other deposits were tax returns for joint filings, half
of each of which 1s exempt because the deposits belong 1o Ms. Fetzer. and some
non-tax related deposits were to benefit Ms. Fetzer, not attnbutable to Fetzer. See
Prince Corp.. 369 Wis. 2d 387, 9934-35 (creditor-garmishor entitled to garmish
only property belonging to the debtor or in which the debtor has an interest and
only in the amount that the debtor could require the gamishee to pay the debtor).

€26  Pozner makes a passing reference 1o the “wacing” provision in the
section of the chapter of the statmtes addressing executions, Wis. STAT
§ 815.18(4). but he fails 1o base a developed legal argument on this reference. If
Pozner could show a valid tic-in between § 815.18(4) and the specifics here that
could help his position, he would need 10 develop that concept following remand.

€27 We express no conclusions regarding the ments of Fetzer's
arguments or potential counterarguments by Pozner, because the current record is
msufficiently developed. We decide only that Pozner fails 1o show, given the
current state of the record, that Fetzer could not demonstrate legiimate reasons to

reduce the amount of garmishment ordered if given the opportunity.
CONCLUSION

€28  For these reasons, we reverse the garmshment order and remand for
further proceedings consistent wiath this opinion.

By the Cowrt—Order reversed and cause remanded for further
proceedings.

This opmion will not be published See WIS,
STAT. RULE 809 23(1 )(b)5.
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STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY
Branch 8
LECNARD POZNER,
Plaintiff,

vs.

Case No. 18 CV 3122

JANES FETZER, et al.,

Daefendanta,

(PROCEEDINGS WERE HELD VIA ZOOM VIDEC CONFERENCE)

DATE:

BEFORE:

PROCEEDINGS:

APPEARANCES:

ANN

April 25, 2024

The Honorable FRANK D. REMINGTON

Status Conference

RANDY J. PFLUM and EMILY M.
FEINSTEIN, Attorneys at Law,
Quarles & Brady, Madison,
Wisconsin, appeared on behalf of
the Plaintiff,

JAMES FETZER, Defendant, appeared
pro ae,

OLIVIA JANE BROOKS, Attorney at
Law, Reinhart, Boerner, Van Deuren,
Milwaukee, Wisconsin, appeared on
behalf of State Bank of Croas
Plains, now doing business as Lake
Ridge Bank.

M. ALBERT, RMR, CRR
Court Reporter

18
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PROCEEDINGS

THE COURT: All right. This is case 18 CV 3122,
Leonaxd Pozney vegrsus Jamas Fetzer. May have I have
the appearance for the plaintiff first, please.

MR. PFLUM: Good morning, your Honor.

HMR. FETZER: Yes.

THE COURT: Hang on, Mr. Fetzer.

MR. PFLUM: Good morning, your Honor. Attorney
Randy Pflum of Quarles & 8rady appears on behalf of
Leonard Pozner. And also with me appearing by Zoom is
Attorney Emily Feinatein,

THE COURT: And for the defendant?

MR. FETZER: Yes, your Honor. James Fetzer
representing himself,

THE COURT: All right. And we have Ma. Broocks.
Ms. Brooks, are you sort of like ==

MS. BROO¥S: Yes, your Honor. 1 represent
garnishee State Bank of Cross Plains, which is now
doing business as Lake Ridge Bank., 1I'm just here to
== 1 don't know what's going on in this case. I want
to make sure I'm up to speed as well on many of the
bank's obligations as garnishee here.

THE COURT: Thank you, Ma, Brooks., Welcome.
And James Fetzoer appears.

A couple of preliminary matters, Mr. Pflum, Ma,



Case 2024AP001329

Appendix to Brief of Appellant

rn

10

i1

13
14
15
16
17
18
19
20
21
22
23
24
25

Filed 07-19-2024 Page 20 of 94

Feinstein. The Court received a fax purportedly from
Dr. Fetzer that contained child pornography. I turned
that over to my bailiff, who turned it over to
investigators with the Dane County Sheriff's
Department, who I understand or I was told came out to
see you, Dr. Fetzeor. And I was told that, Doctor, you
denied sending the fax, that you felt it was abhorrent
behavior and, in other words, claimed that you had
nothing to do with the transmission of child
pornography through the facsimile mail system,

MR. FETZER: That's correct, your Honor. It had
a fake ID. I mean, this kind of stuff {s child®s play
for anyone who'a familiar with the internet. I had
nothing to do with it, your Honor. I condemn it, and
it was an obvious effort to smear me in the eyes of
the Court.

THE COURT: Well, it didn't really work,
Dr. Fetzer. Here's what I thought when I first got
it. It appeared to me rather childish. Mr. Pflum,
Ms. Feinstein, you didn't see it, but truth be told,
the fax was a fax of a photocopy of a photocopy and,
quite honestly, one would have to strain their eyes to
diascern the pornographic nature of |it,

I think a lot of things, Dr. Fetzer, of you and

the positions you holid., I didn't actually -- 1
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quickly came to the conclusion that I felt that you
had nothing to do with it by nature of {ts simplicity
and it's sort of patent unbelievable. I mean,
Dr. Fetzer, if you were gonna send child pornography
by facsimile, 1 don't think you'd put your name on it,
truth be told.

S50 we followed up. I want to assure you,
Dr. Fetzer, I didn't think it came from you, And that
I received it from someone bears no relevance and
plays no part in how I decide the iassves in this case.
I do think it came from someone else. It's disturbing
in that somebody else thinka that a fax containing
child pornography with your name on it somahow or
another affecta me, the asystem, It does not. But I
just wanted to raize that, Mr. Pflum and Ms.
Feinatein, because there was communications, albeit
indirect, between the court system, the Sheriff's
Department, and I juat wanted to alert you to that
with the final conclusion and say no more that it haa
no bearing and plays no part and doaesan't affect my
decision moving forward in this case.

Second, we're on the Court's calendar because
I'n remanded. 1 think the appropriate order on remand
ia for the Court to vacate ita order garnishing the

monies held by then State Bank of Cross Plains for the
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reasons atated in the appellate decision. Do you
agree, Mr., Pflum?

MR. PFLUM: Yesn, your Honor. 1 believe that's
correct.

THE COURT: All right. Third, then what to do
going forward?

Ms. Brooks, does -- has -- all the time this
case has been working through the appellate court, has
the State Bank been holding Dr. Fetzer's money? Doea
it still hold Dr. Fetzer's money?

M5, BROOKS: Your Homor, no. 1 was looking back
through emails, and we were advized by plaintiff's
atrorneys that UW Credit Union had disbursed the
funds, and we were authorized to release the hold that
Lake Ridge Bank had on them. So there's not been a
hold.

THE COURT: All right. So what do we do today,
Mr. Pflum?

MR. PFLUM: Well, your Honeor, 1 think it‘s
appropriate —- we think it's appropriates to set an
evidentiary hearing on plaintiff's motion to disburae
funds which was filed a year ago today Iin document 557
and Dr. Fetzer's objection thereto to have the Court
make a ruling on what funds are == whether or not we

are entitled to the $2,004.46, which I belleve (s now
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held currently by Dr. Fetzer -- or excuse me --
Mr. Pozner.

THE COURT: Okay. Just 3o I can understand
context, I want to go back to March 17th., That was
the first garnishment hearing. At that time, I think
I determined then and I guess now State Bank of Cross
Plains was not involved, and at least at that time
Attorney Davenport logged off the hearing,

The Court addressed the issue of the funds in UW
Crodit Union account. Attorney Pflum indicates Social
Security Administration benefits are not subject to
garnishment, but other funds are commingled, and they
are unable to tell what is subject to exemption.
Janice Fetzer, Dr. Fetzer's wife, was sworn and
testified,

The plaintiff in March asked the account history
for the UW Credit Union for all of 2022. I think I
ordered that be produced, 30 days to review. We had a
further discussion of two UW Credit Union accounts. I
directed Janice Fetzer to make copies of the UW Credit
Union bank statements for both accounta for the last
12 months and provide them to Attorney Pflum on or
before March 3l1st. I continued the hearing at that
time.

Now, here's the mistake ! made. And I don't
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have any problem saying I made a miastake. I did. And
for that, I apologize for the delay in taking this to
the Court of Appeals and back.

When we got back together on —-— well, we didn't
get back together. I'm looking at the -- Mr. Pflum,
you submitted on April 25th an affidavit and you moved
to distribute the funds.

MR. PFLUM: Yes, your Honor. And I also
apologize to the Court. This motion should have
roequaested a hearing and then requested distribution of
funds, That's what our motion should have included.
Following the March 17th hearing, um, your Honor
ordered that I either -- 30 your Honor ordered three
things, Firat, Mz, Fetzer provide us with the bank
statements, which she did. I reviewed thoze, prepared
the motion to disburse funds, which I filed on April
25, 2023. And in that motion, I needed to ask the
Court whether -- to aet a hearing to discuss the -- to
discuss whether or not we are in fact entitled to the
$2,004.46. And that's what I was hoping to accomplish
today is to get that -- to get that hearing on the
Court's calendar.

THE COURT: So, um, the money that's in play, is
that -- fa that held, the $2,437.60, held by State

Bank of Cross Plains?
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MR. PFLUM: No, your Honor. The $2,004.46 is
currently held by the plaintiff, Mr. Pozner.

THE COURT: And how did Mr. Pozner get the
money?

MR. PFLUM: Based off of your order, UW Credit
Union cut him a check ==

THE COURT: Okay. So it came ocut ==

MR. PFLUM: == which then ==

THE COURT: All right. So I'm looking at
document number 557, which is your motion. And that's
on paragraph 10, that's how you come up with
$2,004.46.

ME. PFLUM: Yes, your Honor. And I will note
for the Court that these nunbers are based on a
further reconciliation by Ms. Fetzer of money flowing
in and out of her UW account and then also looking in
the aggregate of at the time State Bank of Cross
Plaina®' anawer showed that there were $2,437 in that
account, and then Summit Credit Union's answer of
4,606,

THE COURT: All right. Well, of course, it goes
without saying —— I think you're implying thia as
well, Mr. Pflum =-- Mr, Pozner should hang on teo
Dr. Fetzexr's money until further order of the Court,

MR. PFLUM: Ye=, your Honor.
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THE COURT: It may be that he returns it or
keeps it, subject to further determinations after
briefing and opportunity occur.

Dr. Fetzer, 2o I think what is proposed and what
1 understand needs to be done is turn back the hands
of time., The plaintiff filed a motion for
distribution of funds on April 25th of last year,
document number 557. That's the one which I acted on
without you having an opportunity to respond. I
propose we jusat issue == set & briefing s=chedule on
the pending motion with a4 new date to return,

When can you respond to plaintiff's motion?

MR. FETZER: Well, I have In fact already
responded, your Honor, when I appealed to the Court of
Appeals for the Fourth District pointing out that,
with all respect to Attorneys Pflum and Feinstein,
this was sloppy, slovenly work. They were including a
reimbursement to the account from my daughter because
she had -- my wife, who's being reimbursed for
ahopping, it included inatructiona for her, my wife's,
tax returns, your Honor. There was no merit
whatscever, which I would have explained at the
hearing, had it been held.

If your Honor would simply review my submiasiona

to the Court, it's obvious there is nothing to thia
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but a form of harasament, which I'm becoming
increasingly aggravated about. This money should
never have been taken from the account. It deserves
to be returned. And it's a waste of the Court's time
and an abuse of the judicial process that this was
even brought, your Honorx.

THE COURT: Dr. Fetzer, I don't have in my file
the documents that you filed in the Court of Appeals.
There are essentially two records. There is the
appelilate record and the circuit court records. Now,
I might be able to find them, but I would feel a lot
better if you would juat then resubmit to me in the
circuit court all the evidence and arguments you have
opposing the motion. It may be just you cutting and
pasting and submitting it. But then I['11l know that I
won't make another mistake and be confused az to why
it i= you believe I should deny the motion.

MR. FETZER: Yes. 1'l]l be glad to do that, your
Honor. And incidentally, ten months ago 1 forwarded
Leonard Pozner a check for $20,000, having sold our
vacation trailer, which Mr. Pflum had sought to put up
for auction by a judge, but had no bids for $30,000,
which would have returned him $15,000. We actually
decided we wanted to part with the trailer. I

notified him I was going to do that., When we sold the

10
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trailer, I sent him a check for $20,000. To the best
of my knowledge, that has never been formally
acknowledged by Mr., Pflum, and I would appreciate him
doing 20 here and now.

THE COURT: Okay. Let's come back to that in a
moment. Let me finizh.

Dr. Fetzer, today ls April 24th (sic). When can
you provide a response to plaintiff's motion?

MR. FETZER: Since the documents are already
written, your Honor, it could be done -- I can do it
this weokend.

THE COURT: Well, how about a week from today?

MR. FETZER: Yes.

THE COURT: May lst, O©Oh, that's a week -- May
2nd.

Mr. Pflum, how many days thoreafter for a reply?

MR, PFLUM: Ten days, your Honor.

THE COURT: May 13th.

Heather, leot's have the partios come back for an
oral argunment hearing and what I would asssume, hope to
be an oral decision granting or denying it a couple
weoks thercafter.

MR. FETZER: This day of the week, your Honor,
works for me, I'm doing many shows on the internet,

but this Thursdays 10:00 p.m. (2ic) iz workable for

11
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me, your Honor. So Iif we could stay on that Zoom
schedule, that will work.

THE COURT: All right. A Thursday, Heather.

THE CLERK: I don't have a Thuraday in May. I
can go to June, if you'd like.

THE COURT: Okay. Let's accommodate Mr.

-- Dr. Fetzer's requeat for a Thuraday.

THE CLERK: Okay. June 13th at £8:3072

MR. FETZER: No, no, no. It's gotta be at
10:00. I have a show at 9:00. I could not do it at
8:30. I just finished a show today, and I was glad
that it worked for the Court's schedule. So it noeds
to be at 10:00.

THE COURT: Can it be 10:00 on any day, or just
Thursday?

MR. FETLZER: No. Just Thuraday, your Honor. I
have zo many shows I'm doing on the internet. If it
were guaranteed to end in less than an hour, my first
show, Monday, Wednesday, Friday is at 11:00, so it
could be a Tuezday or a Thursday, your Honor.

THE COURT: I don't anticipate spending more
than an hour on a Zoom given that the parties will
have briefed the issue. So tell me what days and what
time do you prefer, Dr. Fetzer.

MR. FETZER: Well, as long as we're done by

12
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11:00, I could do it any day of the week, your Honor.

THE COURT: Okay.

MR. FETZER: My preference is a Tuesday or a
Thursday, however, because there's a lot of
preparation involved in doing these programs.

THE CLERK: The 13th at 10:00 a.m,?

Mr. PFLUM: I'm sure the 13th dces not work for
me. I have a conflict that day. 1 am froe == I'm
free June 6th, and then I'm alzo free June 20th. But
unfortunately, the 13th I'm not.

THE CLERK: We can't do either of those dates.
June 1ith at 10:00 a.m.?

MR. FETZER: That works for me, your Honor, June

11th.

:
%

One second, please.

PFLUM: 1'm sorry, folka. This is Randy
Pflum. I can do it at 11:00 == I'm sorry -- at 10:00.
CLERK: 10:00.
FFLUM: T can make that work.
June 11th at 10:00.

PFLUM: Thank you. Thank you very much.

5?%53
:

COURT: Now, I hesitate to sort of step into
this issue of == Mr. Pflum, I think what Dr. Fetzer is=
asking for {s a document, a partial satisfaction, if

in fact the creditor received $15,000 or $20,000, that

13
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would mamorialize in the court record a partial
satisfaction of judgment.

MR. PFLUM: Underatood, your Honor. Yes, we did
roceive $20,000 from Mr. Fetzor's sale of his mobile
home, but I'm happy to put that partial satisfaction
on the record, or on the court's record.

THE COURT: Do that within ten days.

ME. PFLUM: Understood.

THE COURT: Dr. Fetzer, what that i= is it's a
single plece of paper. It's a common busineas form
and can ba created. That is a written record that the
judgment ias partially satisfied, acknowledging receipt
of those funds. The plaintiff will do that within the
next ten days.

MR. FETZER: 1 appreciate that, your Honor.

THE COURT: Okay. Anything further, Mr. Pflum,
for us this morning?

MR. PFLUM: No, your Honor.

THE COURT: Dr. Fetzer, anything further?

MR. FETZER: We're good, your Honor,

THE COURT: All right. Ms. Brooks, do you have
anything you need from the Court?

MS. BROOKS: 1 gueas I'm a little bit -—— I'm
curious as to whethor anybody has any belief that

State Bank of Cross Plains, Lake Ridge Bank szhould be

14
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holding any funds ‘cause they have been released az of
last May.

THE COURT: 1 think the answer {5 no; right,

Mr. Pflum?

MR, PFLUM: Correct because the funds subject to
this are currently being held by Mr. Pozner.

MS. BROOKS: Okay. I just want to make sure I
understand the bank's obligations here. So if that
changes, let me know and 1 would have to obvioualy
investigate the current atatus of the account. 1
don't know == 1 don't know what that is. So just keep
ne posted, Attorney Pflum. I won't plan to attend any
nore hearings, and 1'll just wait to hear from you or
frem the Court.

THE COURT: I assume that this iz a
retrozpective analysis of a garnishment that occurred
at a point in time in the past. State Bank of Cross
Plains has discharged its obligations under the law.
To the extent that State Bank of Cross Plains is
implicated further, it would be only after the filing
a new and soparate garnishment proceeding, and at that
time, Ms. Broocks, the State Bank, the bank, would, as
any other bank would, undertake an inquiry as to what
funds are being held and respond then and there

appropriately directly to the garnishee == garnishee?

15
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Garnishor? One of the ee's or or's.

MS. BROOKS: Garnishor. I appreciate that
clarification, your Honor. That helps a lot.

THE COURT: All right., Have a goocd reat of the

day, We're adjourned,

STATE OF WISCONSIN )
)} ss:
COUNTY OF DANE )

I, ANN M. ALBERT, Court Reporter, do hereby
certify that I reported in stenographic machine
shorthand the hearing held in the above=entitled
matter before the Honorable FRANK D. REMINGTON, on the
25th day of April, 2024, and that the foregoing is an
accurate and complete transcript of my ahorthand notea
and the whole thereof,

Pated this 26th day of April, 2024.

Electronically signed by:

A M Allest

Court Reporter

i6
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Appendix 4:

Defendant’s Response to
Court’s Request for Partial Submission
to Court of Appeals
(April 25, 2024)
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Leonard CIRCUIT COURT
"? Pozner DANE COUNTY, W1
Case No. 2018-CV-003]122 *01scvoosiz
Plaintiff
VS,
James Fetzer
Defendant

REQUEST TO TAKE JUDICIAL NOTICE OF BRIEF OF APPELLANT
TO WISCONSIN COURT OF APPEALS, DISTRICT IV (07-24-2023)

[n response to the Court’s request at the Hearing held 04-25-2024 for the
Defendant's Response to the Garnishment Order remanded by the Court
of Appeals (District IV), Dr. Fetzer hereby requests that the Court take
Judicial Notice of his submission to The Court of Appeals (District V),
which is attached as Exhibit A. This document demonstrates Dr. Fetzer's
explanation why the Gamishment Order should be vacated or rescinded,

..\'SM\’"\ M

James H. Fetzer

Pro Se
800 Violet Lane ;
Oregon, WI 53575 TS Apd oy
fetzer@d.umn.edu
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EXHIBIT A

Brief of Appellant, Appeal No. 2023AP001002
(Dated 07-24-2023)
Extracts: Pages 1 and 13-25
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CLERK OF WISCONSIN
COURT OF APPEALS
STATE OF WISCONSIN
COURT OF APPEALS
DISTRICT IV
Leonard Pozner,
Plaintiff-Respondent
v, Appeal No, 2023AP001002
James Fetzer,

Defendant-Appellant

Appeal From the Circuit Court of Dane County
Case No. 2018CV003122
Judge Frank D. Remington, Presiding

BRIEF OF APPELLANT

James H. Feizer, Ph.D,
Pro Se
800 Violet Lanc
Oregon, W1 53575
(608) 835-2707
Jfetzer@d.umn.edu
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ARGUMENT
Introduction:

This non-camings gamishment procedure was mismanaged by Pozner, his
attorneys, and the circuit court. The reasonable procedure would have boen to
determine how much money Fetzer received in 2022 from non-exempt sources
and then deduct the $3000 ageregate exemption (under 815.18(3)Xk)) and garnish
the positive balance if any. This is how simple it could have been by asking the

COrrect questions:

Poge 13 of 25

Honest Correct Manner of Determining Non-Exempt Anawal Income |

Iacome men-excmpt |

1| UWCU-WI Incomne Tax Return (112 of Joint Retum) $74300 |

2 | UWCU-Federal Insome Tax Retarn (12 of Joint Return) $200.50 |
3 | Summa Credit Unioa $46.06
4 Bank 3 Lavitey (i onataes Fetrsr Legal nee) $0.00
|5 [ UWCU. Binbday Gift 10 Jasice from daughier $0.00
& OB_M‘I_W ($1,700/mo) excmpt $0.00
| 7 | Social Securaty (32,476.00/mo) exceg 5000
| S=b Toeal $1,049.56
Deducthon $5,000.00 |

|| Grand Total - Distribete Nothing. -53,950.44

Had the circuit court not violated Wisconsin Statute $01.15(4) and instead held
a hearing on Pozner’s written "Plaintiff's Motion For Distribution Of Funds” the
gamishment amounts could have been determined correctly and with case. Dr.
Fetzer was in the process of clarifying the crrors in Pozner's motion but the judge
signed the final order only four effective days after the filing of the motion
preventing Dr. Fetzer from completing his response and filing it in the circuit

13
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court. The circuit court not only failed 1o continue the hearing and reconvene the
cxamination, as they said they would, but violated the state statute by signing the
order without a hearing on the written motion.

Issue 1: The Judge Erred by granting Pozner's written Plaintiff's
Motion For Distribution Of Funds without a hearing in violation of
S01.15(4).

Even though a bearing was held about a month prior to the filing of the Pozner's
written Motion to Distribute Funds to discover the source of funds in the UW
Credit Unica account, none was held after the filing of the written Motion. This
violated Wisconsin Statute 801.15(4) and deprived Dr. Fetzer of his right and
opportunity under same to show that Pozner was gamishing exempt funds from
the subject UW Credit Union account. Wisconsin Statute 801.15(4) says:

"A written motion, other tham one which may be heard ex paste, and notice of the
hearing thereof shall be sorved mot later than 5 days before the time specified for the
hearing, waless a difforent period is fived by statwie or by order of the coart. Such an
vrder maay for cause shown be made on ex parte motion. When a motion is supported by
affidaviz, the affidavic shall be served with the motion; and opposing affidavits may be
served not laer than one day before the hearing, unless the court permits them 10 be
served at some other tsme. Al written motions shall be heard on sctice unless a statute
or nale permits the motion %o be heard ex parte.”

This appeal could have been easily avoided had the state statute been adhered to
by Pozner and the circuit court. Judge Remington admitted be was not intimately
familiar with gamnishment law (App.. p 28, L 16-19):

“Mr. Pilam, | did resenrch. This is not an arca im which I'm intimately familiar, but 1
have concloded the following legal principles. And you can correct me if I'm wrong.”

14
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It is also obvious that Jiklge Remington was not satisfied with what was found
during the hearing before the Motion was filed and said he would continue the
hearing to then recoavene so Pozner could find out more or completely start over
with another gamishment founded on better information which he obvioasly
thought was lacking up to that point. (App., p46, L 14-p47, L 22):

THE COURT: Could you then please make a copy of the last, ket's say, 12 months
starting with the most recent account, o not all of 2022, but just give me « if they come
moashly, give me the last 12 that you have, sot give me, but send those 1o Mr. Pllum,

MS, FETZER: | will. But gow, on my baak statement, when the bank somds “oms, it just
gives a deposit of s0 much money. It doesnt say where if's from.

THE COURT: Den't worry about it. That's Mr. Pflam’s problem %0 interpret that. Thea
Me. Pllum — Ms. Fetzer, please provide those 10 Mr. Phium in the sext two weeks.
Today i the 17th. I'ms goona ask that you seod those %0 him no later than the cod of the
moath, March Jist

MS. FETZER: Okay.

THE COURT: I'm goana then comtinue this hearimg. Mr. Pflum, then after you receive
these statements, I'm gonna ask you within the next 30 days thereafter 10 apprise the
Court what, if anything, you waat me 10 do, cither recosvens and then coatisue the
exmmination % determine whether the funds aee fairly taccable omt of the spevific
account o not, or whether the plaintiff wants 8o sort of start over, regroup and come
back with 2 new gamishment with a little bit better isformation.

MR, PFLUM: Thark you, your Hosor.

THE COURT: I wont schedule anything today. We'll wait and soe after Mr. and M.
Fetzer, after the « affier Mr. Pflum gets these records what the plaintiff wants to do next.
Thank you very much for coming this moening.

MR PFLUM: Thank you, your Honor,

THE COURT: We're adjouned.

15
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Judge Remington beft all partics with the understanding that something would
be scheduled for another hearing after Mr. Pflum received records from Mrs,
Janice Fetzer. The court oaly gave Pozner these two options: “either reconvenc
and then continue the examination to determine whether the funds are fairly
traceable out of the specific account or not, or whether the plaintifl wants to sort of
start over.” Neither option included: “file & motion and I'll grant it immediately
without a hearing.” Dr. Fetzer heard nothing until he received Pozner's Motion For
Distribution of Funds. And on the fourth effective day later the Final Order was
signed granting Pozner’s Motion,

There was no continuance and reconvening of "this hearing,” to “continue the
examination”™ and had they done so they would have discovered that the source of
the deposits Pozner gamished ultimately came out of exempt funds of the same
account. Pozner shouk! have boen able to determine, even from the hearing held
prior to his motion that the depasits he gamished were repayments from sources
not "fairly traccable.” And Pozner should have gleancd as the circuit court did that
# better course of action would have been to "start over, regroup and come back
with a new garnishment with a little bit better information.”

The Notice of Hearing (App., p. 23) (R552) filed on January 23, 2023 setting
the date of & hearing for March 17, 2023, stated that "This matter will not be
adjournad by the court except upon formal motion for good cause or with the
specific approval of the court upon stipulation by all parties” There was po motion
filed 10 adjourn the examination process and Dr. Fetzer never stipulated that he

16
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stipulation from Pozaer. This means that Pozner's Motion For Distribution Or
Funds was filed and granted while the examination process was still in progress
lmpﬁsimDr.Felwmdclqnivinghimofmoppmmitytompoodwimmom
mformation to correct the gamishment.

Judge Remington was required to hold a hearing on the written motion under ss
801.15(4) and Dr. Fetzer was not required 1o perform anything to invoke the
statute for a hearing and time 1o respond 10 the motion and submit affidavits; “All
writlenmiomslnllbehmrdonnmiceunleunsutuwotmkpermitﬂhcmlobc
heard ex parte.” (Emphasis added) The State's summary judgment motion was &
writien motion that would, following notice, be heard by the court. See id.
Because the State’s motion would be heard, Hanson was not required to request a
hearing in order to invoke the time for a response established in § 802.08(2). We
conclude § 802.08(2) is applicable in this case. State v. Hanson, 347 Wis.2d 549,
830 N.W.2d 722, 2013 WI App 55 (Wis. App. 2013).

The violation of Wisconsin Statute 801.15(4) is enough to have Pozner's motion
vacated and 1o start over on the non-carnings gamishment. Further, the balance of
issues serve to show that this is not harmless error and should be reversed. Also,
Dr. Fetzer cannot be expected 10 provide citations to places in the record where he
has asseried his exemptions when he was deprived of a response to the motion and
a hearing to address each of Pozner's erroncous items for gamishment. Therefore

any rule requiring the one secking an exemption to show their assertion of it st the

17
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carcuit court does not apply under a showing of the violation of Wisconsin Statute
RO1.1544).

Issue 2: Pozner cannot garnish reimbursements of exempt funds.

It is obvious that Pozner gamished funds from the subject UW Credit Union
bank account without regard to the facts he learned at the hearing held prior 1o his
motion that some of those doposits he listed in his Motion For Distribution Of
Funds were exempt. Each item will be addressed following this chast derived from
Pozner's Motion For Distribution Of Funds:

POZNER'S GARNISHMENT ORDER

TTEM | DATE DESCRIFTION AMOUNT
1 0303722 | UW Accoust (Deposit) ___ $549.59
2 0321722 | UW Accous it from ') 65.32
3 03/30:22 1 Acc (W1 Tax Retwrn) 1,486.00
“ 106722 W Account (Fed Tax Return) $21.00

C 050622 LW Accownt (the Debtor’s reimbursement for lawsei) 391,05
o 06/15722_| UW Accoust (Deposit from Daughter) .00
0%08/22 UW Accouat (Deposit from Daughser) 53,88
5 09102722 | UW Accosat (Deposit from the Deblor for Fed EX) 94.95
9 0923722 | UW Ascomst (Deponit) 100.00
0 201722 UW Account (Deposit from the Debtor for Fed Ex! I&.ﬂ
2721722 | Swewmit Credit Union Answer 46.06

2 2727/22 | SBCP Answer 2:337.60 |
Claimed Excespticn Wis St §315 183 %k) =5.000.00

Amount Subject to Carnbbhmen! $2.004.46 |

L. The March 3, 2022 deposit contuined three sources all of which were exempt;
one in the amount of $253.59 from Jim's USAA Senior Bonus; second, in the
amount of $116.00 as a refund of an over payment of a dental surgery charge;
and the last was a $130.00 reimbursement for Dr. Fetzer's lawsuit expenses in
this case derived from donors for his defense against Pozner. That means [teen

1 should be in the amount of S0.00. Mrs. Janice Fetzer has this written in her
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check book which could have been submitted as evidence had a hearing been
held.

The deposit made on 3/21/22 was a reimbursement to the subject account for
mouncy that the Fetzer's daughter spent using Jaaice Fetzer's Costco Credst card
while they shopped together st Costco. Had the daughter known her
reimbursement would be confiscated by Pozner, she would not have repaid it.
Reimbursements 1o the penny of exempt funds remain exempt. The amount at
item two should be $0.00, Neither Janice or Dr. Fetzer benefited from the
purchase nor did their income increase by this action.

The deposit made on 3/30/22 was a joint Wisconsin tax retum in the amount of
$1,486.00 half of which is exempt as it belongs to Mrs. Janice Fetzer therefore
the correct amount should be $743.00.

The deposit maxde on 4/622 in the amount of $521.00 was a joint IRS tax
return half of which is exempt as it belongs 10 Mrs. Janice Fetzer. The correct
amount on this line should be $260.50,

The deposit made on 5/6/22 in the amount of $391.05 was a reimbursement for
lawsuit expenses derived from Dr. Fetzer's legal defense donation account at
State Bank of Cross Plains. It could also be argued that an account that holds a
fixed amount of exempt funds, say $5.000, could be the *bottle that never runs
dey”™ simply by spending the exempt funds and replacing them 10 the penny
from non-exempt sources. One could conceivably spend $5,000 daily and

replace it daily 10 the penny while claiming that none of it is non-exempt. This

19
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woukld allow the moving of $150,000 per month of non-exempt funds while
claiming that all of it was and is exempt. But all this means is that the source of
the funds have not been discovered and garnished if non-exempt. Even though
nothing of the sort is happening with this account there is a bigger issue that
demands that this item be exempt. Item $ is derived from the public who have
donated funds thinking their money would be used in the legal defense of Dr.
Fetzer against Mr. Pozner rather than paying Pozner, If Pozner is allowed to
garnish the donations of the public for Fetzer's defense against Pozner, the
court would be instigating a fraud on the public. A more judicious solution for
the public would be to order the return of their funds rather than defruud their
mtent. But that too would deprive the public of using their funds to support one
who they believe 15 being cheated and plundered by Pozner and the court
system, Regardless, Pozner should never be allowed to garmish the donations
for Fetzer's defense. The court could also protect Dr. Fetzer legal defense funds
that have been donated by the public and return some when a maximum
amount sufficient for his defense, set by the court, is reached. The worst
solution is to simply gamish the whole of Dr. Fetzer's legal defense funds from
donors. The amount for item five shoald be $0.00,

. The deposit made on 6'15722 in the amount of $159 came from Dr. Fetzer's

daughter to reimburse her mother, Janice Fetzer, for things the daughter bought
at Costeo while shopping with her mother, both wsing Janice’s Costeo credit
card. This expenditure is not attributable to Dr. Fetzer but to his wife, as with

20
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item two, and the daughter paid the wife back so the wife could pay the credit
card bill. Dr, and Mrs. Fetzer did not benefit from the purchases of their
daughter nor did their income increase with the reimbursement from their
daughter. The estate of Dr. and Mrs. Fetzer did not increase as a result of the
purchase by the daughter or the payback from the daughter. The amount that
should be entered for item six is S0.00.

7. The deposit made on ¥/¥22 in the amount of S153.88 is like the deposit
number two and six and the same logic would apply leaving $0.00 on line
seven.

£ The deposit made on 9/2/22 in the amount of $94.96 is either exempt or a court
initinted frand on the public as explained under item five. Therefore the
amount for item cight should be $0.00.

9. The deposit made on 9723722 in the amount of $100 was a birtheay gift to Mrs,
Janice Fetzer from her daughter and is totally exemapt. The amount for item
nine should be $0.00,

10. The deposit made on 12/1/22 in the amount of $1,000 was a reimbursement for
the use of the UWCU credit card to pay for lawsuit expenses at Fed Ex which
was an underpayment by $19.66. The source of the reimbursement funds were
from his GiveSendGo kegal defense donations deposited in his State Bank of
Cross Plains account, like all the rest of the Fetzer legal defense funds. This

should be treated the same as line five and eight and therefore be S0.00.

21
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11.The item on line eleven in the amount of $46.06 was reported by Summit
C:uﬁtUnionsmxempmlMlaz.mmththwfw
item eleven is $46.06.

12, The item on line twelve in the amount of $2,437.60 reported on 12/27/22, was
the 1otal amount of money in Dr. Fetzer's legal defense fund held at State Bank
of Cross Plains completely derived from public voluntary donations at
GiveSendGo.com for his legal defense from Pozner. And once again, this item
should be treated exactly as items five, eight and ten. Therefore the amount for
item twelve should be $0.00.

The totals of the errors are summarized in the chart below:

GARNISHMENT FRRORS SUMMARY

| fsem | ___Description Amecant
I 0je)22 | UW iy $589 9 $0.00
2 032122 | UW Accoust (Depeonit from daugher) $65.32 0.0
3 033022 | UW Accoust (W1 Tax Retum) ST m 300
41 040622 | UW Accoust (Fod Tax Retare) 260.50 526030 |
5| 059622 | UW Accoust (ihe Dobior's reimbursement for bywaait) $39: 05 w0
6 __ 0615732 LUW Account (Deposit from danghaer) $i9.90 $0.0
7| 080822 | UW Account (Deposi: fram dapghter) Sis388 $0.00 |
8 | 050222 | UW Accost (Depose Srom the Debtor for Fed Ex) 9496 $0 00
91 2122 | UW Ascount (Deposs BOD gift b Jasice) $190.00 S000 |
© 1 120122 | UW Account (Deposdt from the Debtor forFed Bx) | S100000]  $000
1| 122122 Union Answer $46 06
12 1227722 | SBCP Answer $2437.60 so.00
Sub Tetal S98490 | S109.56

. Chaimed Exempeion Wis. Stat § SIS 180306 55.000.00

_Amoust ssbject ts garnishment 53,950.44 )

Obviously, the just thing to do s to prevent Mr, Pozner from harming those
npocent people in the public who sec the unjust treatment of Dr. Fetzer by taking
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their money for Fetzer's logal defense and paying Pozner with it. That woukd be
fraud instituted by the courts.

Issue 2: Pozner cannot garnish funds that are exempt under Wisconsin
statutes S15.18(3)(j).

Said statute suys:
() Retiremens bemefits

L. Assets held or amounts payable under any retivement, pensice, disability, death
benelit, stock bonus, profit sharing plan, ansuity, individual retirement account,
individual retirement ssscity, Keogh, 401-K o similar plan or comtract peoviding
benclits by reason of age, illness, disability, death or length of service and paymeonts
made to the deboor therefrom.

2. The plan or contract must meet one of the following requiremeses:
o The plan or contenct complios with the provissons of the isternal revenue code,

b The employer created the plan or contract o the exchusive benefit of the employer,
if self-employed, o of some or all of the employees, or their dependents of
bescficaries and that plan or ¢ t requires the employer or emplovees or both to
make ations for the parpose of distributing 10 the employer, if self-cmployed, the
cmployecs, or their dependents or beaeficiaries, the cansings or the principal or both of
A trend, annuity, insurance or other besclit crested under the plan or comtract and makes
It impossibie, & any time geior %o the satisfaction of all Fabilities with respect o
beneficiatios wader a trust created by the plas or coetract, foe any part of the principal
or income of the trust 1o be used for or diverted to parposes other than for the exclasive
benefit of those bencficiaries,

3. Thw plan or contract may permit the income created from personal property beld in a
et created wader the plan or contract 10 accumulate in accordance with the terms of
the trust. The trust may costinue wntil it accomplishes its purposes. The trust is oot
invalsd s violating the rule agains! perpetuities or any law agaiss perpetuities or the
uspension of the p of ali of utle %0 propenty.

23
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4. The benefits of this exemgtion with respect to the assets held or amounts payable
undzr o traceable 1o an owner-dominated plan for or oa bedalf of a debtor who is an

owser-employee shall be limited 50 the extont rensonably necessary for the support of
the deblor and the debtor’s dopendents.

5. This excenption docs st apply 1o an order of a court concerning child support, family
Support ur maioknance payments, o to any judgment of annulment, divorce or logal
separation.

& In this paragraph:

a “Employer™ includes a group of employers oreating & combined plan or contract for
the bonefit of their cenployees or the bencliciaies of those emplovees.

b “Owmer-dominated plan®™ means any pan or contract that msects the roquirements of
sudd. 2, mnd sader which 90 percent or more of the peesent value of the accreed benefits
o 90 percent or more of the aggregate of the accosat is for the benefit of one or more
ndivideals who are ownee-smployess. For purposes of this deflmition, the acorved
benefits or accoumt of an owner-employee under a plan or contract shall inciude the
accrued benefits or account of the spouse, any ascestor or lineal descendant, whether by
blood or by adoption, or the sposse of such a lescal descendaent, of the owner-casployee
under the same plan or contract.

& "Owmer-omployee® means any individual who owss, directly or indiecctly, the entive
interest in an unsscorpoeated trade or business, or 50 percent or more of the combined
voting of all classes of stock eatitled to vote or the total valoe of shases of all classes of
stock of a corpoeation, or S0 percent o¢ more of the capital interest or profits imderest of
a partnership or limited liability compaay.

Even though Dr. Fetzer did ot check box "s” on his Debtor's Answer Non-
Eaming Gamishment form (App., p. 20) he did mention #t under box "y" of the
same form which asked for; "Any other exemptions permitted under the law.
[Explain briefly]™. There he wrote in:

*The UWCU sccounts are for Social Secunty sad Retirement Account payouts and are
therefore cxempt.”

Poage 24 of 25
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It is obvious that Dr. Fetzer knew his retirement benefit receipts were excmpt
and he asked for them to be excluded from any gamishment. The only part of his
retirement that was gamished was under item one. And even though Pozner may
not have been fully aware of it, had a hearing been set and held on his Motion For
Distribution of Funds, the error coukd have been clarified and avoided. However,
ﬂnmlmmy!hhmislncmpme«hmmmﬂmedmfmwlbe
continual disdain Posner and the court has shown Dr. Fetzer from day one.

The esseace of this appeal is that a hearing was not set or held for Pozner's
written "Plaintiff's Motion For Distribution Of Funds” in violation of 801.15(48)
Mlacinammdheaandsimpkmmofdaamlninglboeommm
gamish could have been established and this appeal avoided.

CONCLUSION
Based upon conclusions of the foregoing issues and arguments, Judge
Remington's Order (563) Granting Pozner's Motion for Distribution of Funds
(R557) should be reversed and remanded for further proceedings.

July ©2 2023
DA VA DX LD -

- -

James H. Fetzer, Ph.D.

Pro Se
800 Violet Lanc

Oregon, WI 53575
(608) 835-2707

jfetzer@d.umn ed
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Appendix 35:

Affidavit of Randy J. Plume in Support
of Plaintiff’s Response

(May 13, 2024)
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05-13-2022

CIRCUIT COURT
DANE COUNTY, Wi

2018CV003132
STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY

LEONARD POZNER,
Plaintiff,
Vs Case No. 18CV3122

JAMES FETZER, Ph.D. etal,,
Defendant.

AFFIDAVIT OF RANDY 1 PFLUM IN SUPPORT OF PLAINTIFF'S RESPONSE

Randy J. Pllum, being first duly swoen and under oath, states as follows:

I. 1 am one of the attorneys for the Plairgiff, Leosard Pozner (“Plaintiff™), in this
matter. The information in this affidavit is based upon my persoaal knowledge, and if necessary,
1 Id testify competemtly 23 to the facts contained herein.

2 On Maech 17, 2023, the Court held a bearing oo whether the Defendant’s UW
Credit Union Account contained noa-exemgt fumds.

3. During the March 17, 2023, hearing the Count ordered the Defendant’s spouse,
Jamice Fetzor 10 provide PlaingifYf with copics of the UW Accoumt bank stmtements.

4, On or around March 20, 2023, Ms. Fetzer provided Phalmiff™s counsel with 12
months of bank statements detailing the deposits in the UW Account together with an itemized list
of noo-excmpt deposits, Attached bereio as Exhibit A is a troe and correct copy of Ms. Fetzer's

itemized breakdown of non-exempt deposits.

QEDWOI AMI T EFFI2 N0k |
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Subxri?gd and sworn 10 before me
this | 3" day of May, 2024

N Public, SQ‘t{f.Zy‘cohsin
My (“nmmésiun expires: Ja- 9¥-2e 24

[

O WG QMO T8l ion 1
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20 March 2023

Attorney Randy J. Pflum
Quarles & Brady

33 East Main Street, Suite 900
Madison, Wi

Re: Garnishment Hearing with Judge Remington (17 March 2023)

Dear Mr. Pflum,

In accordance with Judge Remington’s instructions, here are the records of
deposits for the Schwab UW Credit Union accounts, We created them in the
beginning to keep Jim’s retirement income from Schwab and Social Security
separate and apart.

The only contributions he has made to the retirement account has been to
reimburse me for expenses made using the UW Credit Card, because he does not
have a credit or debit card for his Legal Defense Fund Account at State Bank of
Cross Plains,

Let us know if you need anything more from us.
"fa t(,(_é( é\v i -%j (7 L,I/’ :
J e

Janice E. Fetzer

800 Violet Lane

Oregon, WI 53575

Deposits to Retirement (Schwab) Account other than Schwab (for past 12 months)
plus Supporting Documents (attached)
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Deposits to Retirement (Schwab) Account Other than
from Schwab (during past 12 months):

3/21/22. From daughter for COSTCO 65.32
3/30/22 WI Tax Return 1,486.00
4/06/22 Federal Tax Return. 521.00
5/06/22 From daughter for COSTCO + 60.00
Jim's lawsuit reimbursement 331.05
6/15/22 From daughter for COSTCO 159.00
8/08/22 From daughter for COSTCO. 153.88
9/02/22 Jim’s FEDEX reimbursement 94.96

9/23/22 From daughter for 80™ birthday 100.00

12/01/22 Jim’s FEDEX reimbursement. 1,000.00

NOTE: SUPPORTING DOCUMENTS ATTACHED HERETO
including copies of Schwab Account for past 12 months.
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Appendix 6:
Plaintiff’s Reply in Support of
His Motion to Disburse Funds

(May 15, 2024)
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06-13-2024
CIRCINT COURT
DANE COUNTY, W
2018CYV000122

STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY

LEONARD POZNER.

Plawaift,
Vi Case No. ISCV3I22

JAMES FETZER. PhD. et al,

Defendant.

PLAINTIFE'S REPLY IN SUPPORT OF HIS MOTION 10O DISBURSE FUNDS

PlainnfY. Leosard Pozner (“Plaantill™), by his attomevs, Quarles & Brady LLP, herebvy files
thes reply m sapport of lus moticn to disburse funds, following Defendant Dr. James Fetzer's
Request to Take Judscaal Notice of certam poertzons of his openmg boef that he filed with the
Wisconsan Court of Appeals Distract IV (Case No. 2023AP1002) on July 24, 2023 as lus response.
In reply, Plamtiff states:

Brief Background

I.  Ou December 15, 2022, PlamnfT filed the present Non-Eamings Sumsmots and
Complaznt (“Complamt™) against the Defendant James Fetzer, PhD. (the “"Debtoc™), and
Garmashee Defendants, State Bank of Cross Plans, Susmmat Credit Umion, and UW Credat Umon

2. On December 21, 2022, Sunzmit Credit Unioa filed an answer stating 1t bad control
or possession of $46 06 of the Delioe s assets, (Doc. No. S43 ar 1)

X Oun December 27, 2022, State Bank of Cross Plans filed an answer statmng 1t had
control o possession of $2.437.60 of the Debior’s assets (the “SBCP Account™). (Doc. No. 546

arl).

P 4
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1 On December 30, 2022, UW Credit Union filed an answer statmng it bad control o
possession of $11,305.72 of the Debtor’s assets (the “UW Account™), but such amounts were
subpect 10 an exemption. (Dos. No, S50 .m 1)

5. On January 3, 2023, the Debtoe filed an answer clamang a $5,000 deposat accout
exemption under Wis. Star. § S15. 186G 1K) and represensed “the UWCU accounts are for Socmal
Secunty and Retiwement Accoumt payouts and therefore exempt ™ (Doc. No. 549 at 1). Fetzer dad
BOL CiSe ATy STATUTOTY Provision of case law for these excmpeions. /d.

6. On January 18, 2023, the Plamnff filed an Objection to the above answers and
requested a heanng on the matter, (Doc. No. 558w € 2).

7. Om March 17, 2023, the Court held o hearmg on whether any funds m the UW
Accounit were nog-exempt. . a9 3,

8. At the March 17, 2023, hearmg the Debtor™s spouse, Jance Fetzer, testified that
both she and Fetzer deposited certaim nos-exempt fumds mto the Debtoc’s UW Account. fd ar g 4.

9. After argument from both parties, the Coust ordered the Debtor to provide the
Plagutif¥ with copies of the UW Accouns bank statemaents foe the last 12 months. Jd a9 §

10.  Followmg the March 17, 2023, hearing Ms. Fetzer provaded Plannf™s counsel with
12 months of bank statements of the UW Account together with an itemized list of mon-exempe
deposats. (Affidavit of Randy J. Plluan (“Plhun A7) a1 § 4, Ex. Ay

11 After reviewing the UW Account statements, Plamtiff filed a Motion to Disburse
Funds on Apal 25, 2023, wguang the following amounts, taken from Ms. Fetzer's stemmzed list,

are subyject 1o the garmashiment action less the $5.000 excaption:

[ g

Deposit Date Deponsit Account Amount
332022 UW Accoumt (Deposit) | $540.99 |
3212022 UW Accoust (Deposit from Danghaer) $6532
3502022 UW Accoumnt (W1 Tax Retwm) | $1.486.00

"
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462022 UW Account (Fed Tax Return) $521.00
62022 UW Account (the Debtor's resmbarsement for lawsugt) — $391 05
& 152022 UW Account (Deposit from Daughter) $159.00
S®2022 UW Account (Deposit from Dasghter) S153.88
922022 UW Account (Deposit from the Debtor for Fed Ex) | $94.96
9232022 ] ___UW Account (Deposst) | $100.00.
1212022 | UW Accosmt (Deposit from the Debtor for Fed Fx) | $1,000.00
12212022 Samput Credut UmmAmwu S-l606
12272022 SBCP Answer  $2 437 60
Clammed Exemption Wis. Stat. § S15.18(50K)  -$5,000 .00
Amount Subject to Garnishment  S2,004.46

Kt ot % 6 By relying on Ms. Fetzer's lsst of pon-Social Secunty and peasion depositsons. Phannff
made sure his request did not mchade exempt retirement benefits.

12. The above amount 1s beretsafter referred 1o as the “Disputed Amoum ™

13, On May 1, 2023, the Cowt gamted Plaintif's Motion to Disbarse and Fetzer
appealed.

14, Oun February 8, 2024, the Court of Appeals agreed with Fetzer's argnuncuts that be
was entitled 10 a heanng cn the Apnl 25, 2023, Moton 10 Disburse, and remuanded the case back
10 the Cout,

15. Ou Apnl 25, 2024, Fetzer filed a request for the Court to take yjudicsal notice of
certain portions of bus opentg boef that he filed with the Wisconsin Coust of Appeals District IV
(Case No, 2023AP1002) on July 24, 2022 (the "Obgection™)

16. In the Objection, Fetzer reviews each of the above deposits, and, withoar! citing any
specific statatory exemption under Wis, Stat. § 815,18 (or otherwise), he conchades that these
depositions are subgect 1o a vanety of umdentified exemptions. Fetzer argues that Plantiff cazmot
gamssh depossts froen (1) a USAA booms; (2) a refund for dental sarpery: (3) vanous
reumbursements from famuly; (4) legal defense fiumd “domations™; (5) reunbursements for “legal
expenses”. and (6) payient by the Internal Revenue Service for income tax sefunds,

3
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ARGUMENT

The Court should gramt the Plasntdf s Motion 1o Disbusse Funds for two reasoms (1) the
Plaannifl established thar the Disputed Amout 1s subgect o garnishunent. and (2) Fetzer has failed
1o show that the Disputed Amousit s subject 10 one or more exemptions under section 815,18 of
the Wisconsan Statutes.

PLaintifl has made a prima facie showing that he is entitled to the above non-exempt
funds.

Non-carmangs gamishments are » ssamitory remedy avaalable 5o croditors “againss any person
who s mdebted 10 or has anry property in his or ber possession or under his oe her control beloazing
to such creditor’s debtor ™ Wis. Stat. § 812.01(1). In a ganuslunent action, the plamtiff has the
burden to establish the esscutial facts cntutlng the plainiff to recovery. Sov Mavey v Peny Publ'y
Co., 178 Wis. 401, 405, 190 N.W. 84 (1922). Once the plaintifl establishes that a disputed amsount
is noa-exempt and subject 10 garmaslunent, the burden then shafts 10 the defendant. See Rovtnke v.
Persomnel B, 83 Wis. 24 123, 133, 191 N.W.2d 833 (1971); ree alvo Caopiral One Bark v
Gabriel, 2014 WLI2669784, *2 (Wis. App. Ct July 9, 2014) (unpsbhished)'.

Here, Plantff comumenced a pon-earmmps gamsslument procceding agamst Fetzer 1o
collect om a money judzment be obtaised on December 12, 2019, Plamnaiff also pamed SBCP,
Suimnmit. and UW Cradit Umion as gamshee defendamts. After recaiving ssswers from Fetzer,
SHCP. Sumumt, and UW Credat as well as Fetzer's bank records from Jamnce Fetzer, Plannfl
identified the following amonnts as subject 10 garmashment:

®  The ten (10) deposits totaling $4,520 80 m the UW Account;

e  The entiwe $2.437.00 held m the SBCP Account, and

! Plaissif] cites Caplind Oww Bank v. Gobriel, 2014 WLI26697E4 (Wi App. CU July 9, 2014) snder Wis. Stat
§ 209 2303 1) for s penuasive value caly

R
QU PR A
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e The entige $46 06 held m the Susmmat Credst Unson Account
(Doc. No. $90 m 5).

The above ansounts are based on the answers on file s well as Jamce Fetzer™s own review
of ber and Fetzer's UW Account where she specifically wdentified ten (10) deposits that were not
assocated with Fetzer's pension or social secunty benefits. Thus, Plaintiff bas met lus burden that
the Disputed Ansount is subject to gasmashinent, The buarden then shifts 1o Fetzer 1o establish centain

exemptions apply 1o the Disputed Asnown.

|18 The Disputed Amount is not exempt under Wisconsin law,

In lus Answer, Fetzer claamed a $5.000 exemption m hes deposit accounts together with
asserted claims of exemptions m his UW Accoumnt(s) for amy retirement and'or socsal secanty
desmbutions. Under Wis. Stat. §5 S1518(3)(k) Fetzer is entstled 1o am ageregare $5,000 deposit
acconnt exemption. as well as an exemption for any retwement distnbunons and social secunty
dastnbutions. See Wis. Stat. §§ S15.18(3xds) and () and 42 US.C. § 407(a) (protecting Social
Secunty Benefits).

However, by Janice Fetzer's own sununary of Fetzer's bank records, the ten (10) deposats
mto the UW Account were not depossts associated with Fetzer's retsrement distnbutsons noe his
socsd secunty dismbunons, The ongin of these depossts was usrelated 10 Fetzer's retwemnemt of
socsal securty dastribatpons. In ssch mstances, under Wis. Star. 815 18(4), the 1en depossts are not
traceable 1o an excmptzon under Wias. Stat. § S15.18(3K)) therebry making such deposits pot exeupt
property in the forms of a cash reimbursenvent. Sce Gabvrel, 2014 WL 12669784, *2 (Wis. App. CL
July 9, 2014) (unpublishedy’, In other woeds, the ten deposits totaling $4.520.80 i the UW
Account represent a cash deposat that was po longer traceable 1o an exempt source such as Fetzer's

* Plainsd! cites Cropiaal Gwe Bank v, Gabriel. 2014 WLI2660 T84 (Wis. App. €t July 9. 2014) under Wis. Stat
§ 509 2303 ) for ity peranirve value oaly.

A
QU 2980900 4
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retmement account or social secunty benefits. Accordingly. these deposits are subgect 1o

gamaslunent. See &4, and Wis. Stat. § S15.18(4)

However, Fetzer argues the ten deposits i the UW Accousit are excmpt. Citing no specific

reference to the lest of exemptions under Wis. Stat. 815 18(3) (or otherwise), he wrongly concludes
the following deposits are exenpt:

10.

The March 3, 2022 deposit in the amount of $549.59 15 exempt based on a USAA
senor boows, a refund for dental surgery. and a “vesmbausement for Dr. Fetzer's
lawsait expenses™,

The March 21, 2022 deposit was a raumbursement from fanuly and therefone
exempt,

The March 30. 2022 and Apnl 6, 2022 deposits are for mcome 1ax returms and
thevefore excmps;

The May 6, 2022 deposat of $391 05 s a renmbursensent for lawswt expenses,

The June 15, 2022 deposit of $159.00 was a resmbuarscosent frons famuly:

The August 8, 2022 deposit of $153.88 was a reimbuarsement from fanuly;

The Septetber 2, 2022 deposat of $94.96 was o renmbursensent for Fetzer s lawsait
CXpenses;

The September 23, 2022 deposat of S100 was a gt from fauly,

The December 1, 2022 deposit of $1,000 was a resmbursement for “the use of the
UWCU credit card to pay for lawsust expenses] ]

The $2.437 m the SBCP Accoun! represents Fetzer's begal defense fund, which 1s
denived from public gifts

(Doc. No. 590 8.12)
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The Wisconsin “legislature has detenmined that certamn property, o reasosable amounss,
should be exemupt from sexnare or sale for the benefit of creditors ™ See 12 Wis. Prac, Wis.
Collecnion Law § 15:3 (2d od ). IF the legislanure did pot sdentify a type of property as exempe, the
property 1s pot exempd. fd. Funber, “A debtor shall affirnsatively clann an exensption or select
specific property m whech 10 clam an exemption ™ Sew Wis. Star. $15,18(6)

Reviewmng the above deposats. Fetzer does not and cannot cite a single exemptzon under
Wis. Stat. § S15.183) (or any other saamutory exenypt) for any of them Noune of the deposits
ongimte fom Fetrer's retirensent bemefits or his social secunty benefits, or some other exemgplt
source. As sach, these deposits are pot protected by an exemption under Wis. Stat. § S15.18 or
otherwise. Takmg these asserted exemplions one-by-one:

1 Fetzer argues that hes begal defense fund and renmbarsements (totalmg $4,103.61)
are excug because the people who dosated the momes dad so wath the mtent 10 dosase 1o hus logal
defense. The Comrt of Appeals noted that thas srmumest, “appears to have no ment.” (Doc. No.
538 ar g 25). Even though the Coun of Appeals did not defantely rule on thius ssswe. Wisconsan law
does ot protect donations made for a litigane's defense. Again, the caly exemption that mey apply
15 the $5.000 deposat account exemption under Wis. Sta. § S15.18(30k)

Z Smalarly, there is no specific Wiscousin exempeion for Fetzer's $253.59 "USAA
Senior Bouws™ nor liss $116.00 refund for demtal ssnpery. Once agamn. Fetzer cites no kaw thm
would render either of these deposits as exempt. Further, he fasls to provide sy explanation of
bomms and whetber or not it 15 m any way related to lhis retivensent or bas social secunty
desmbutsons. Likewise, a refund for an overpayisent on a medical procedure also lacks any
statutory basss for an exemuption. Agam, the only excmption that may apply 15 the $5.000 deposat
account exenpton wnder Wis. Stae. § 15 18(3)k). which Plamtiff already accounted for
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3 Next, Fetzer clanns momes received from has faoly (fotalmyg $478.20) are also
exengpt. Fetzer clames that “reumbearsements of exempt fumds reman exemgd.” (Doc. 390 299 2)
But, be never explans how these renpbursements were for exempt funds. Ms. Fetzer identified
these resmbugsements as beang for Costeo panchases. Pfham Aff 21 9 4, Ex AL sew also (Doc. No
S62, March 17,2023, Hrg. Tr. a1 11:6-22). And, be pnsunderstands how traciog works usder Wis,
Stat. § RI15.18(4). That secticn provides “{plroperty traceable to property that would be exempe
under this section m the fonmn of cash proceeds o otherwise is not exempt unless expresshy
provided for m thas section.” In other words, Fetzer cannot claun an exemption for cash proceeds
made from exempt property unless another exempnion under Wis. Sta, § S15.18(3) applics. See
ad He does pot whenmify another exegption.

As Ms. Fetzer testified. their daughter provaded these deposits. (Doc. No. 562, March 17,
2023, Hrg Tr at 11:6-22). As sich. be has no basis for clanung they are related 1o ks retirement
or social secunty dismbutions. He cannot claim these reumbussements are traceable to an
exemption under Wis. Stat. § 815 18(3). Deposits for a resmbugsement from exemupt property are
ool excrupd fands m the form of & cash resmbussement. Sev Gabriel, 2014 WLIZ6697848, *2 (Wis.
App. CL July 9. 2014) (unpublshed).

4 Lastly, citmg po specific statute or other law that exengpts tax refund deposits,
Fetzer claims one-half of the Wisconsan and IRS tax refunds are mantal property and thus exempt
While Fetzer ss night that the tax refunds are mantal peoperty. he nuisses the poant. By deposating
these funds mto an account with thoasands of dollars of deposits from nosr-exenspt funds, nchding
$1.606.01 in deposits (between Febnuary 28, 2022 thru December 2022) from a “legal defense
fusd,” he has co-mangled them i o way that iakes o inpossible 10 sdentify any given amount as
marital propesty. Further, Ferzer™s “legal defense fund™ are menely gifts 1o hun. In general, gafted
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property to an mdividaal 15 pot mantal propesty. See Sred v Sred . 2008 W1 43,9 38,
200 Wis. 2d 29, 55, 749 N.'W.2d 145, 157, Thus, after applying the $5,000 exemption across all
of Fetzer's deposit accounts, inchuding hus legal defense fund accoumt, there remsamed $2,004.46
not subject to any other exemption wsder Wisconsin law,
Conclusion
Based on the foregomg, the Plantif! respectinlly requests that the Count overmale Fetzer's
objection and grant Plantiff™s Motion to Disburse Fusds m the amount of $2.004 .46,
Dated May 13, 2024
Quatles & Brady LLP
I/ + pigmed
Raady I Plum (1096694)
33 East Main Street, Swute 900
Madison, WI 53703

Phooe: 608-283-2634
Emml rasdy plum@quarles com

QU EFRID 4
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06-13-2024
oane couny, w |
STATE OF WISCCONSIN CIRCUIT COURT DANHsCWRIMRY
LEONARD POZNER, )
Plaintifeg, :
vS. ) Case No. 18-Cv-3122
JAMES FETZER, et al., :
Detendants. ;

TRANSCRIPT OF ORAL ARGUMENTS PROCEEDINGS
cocemencing on the 1llth day of June, 2024, via Zoom video
conference at approximately 10:00 a.m, dbefore the

HONORABLE JUDGE FRANK D. REMINGTON

APPEARANCES: RANDY J, PFLUM and EMILY FEINSTEIN, Attornoys
at Law, Quarles & Brady, Madison, Wisconsin,
and JACOB S. ZIMMERMAN, Attorney at Law, The
Zimmerman Firm, St. Paul, Minnesota, appeared

on behalf of the Plaintirfe.

JAMES FETZER, Defendant, appeared pro se.

Reported by:

Colleen C. Clark, RPR

Official Court Reporter, Branch 8
Dane County Circuit Court

215 8. Hamilton Street Room 4109
Madison, WI 53703-32%0
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(Proceeding began at 10:00 a.m.)

THE COURT: Good morning. This is case
18-CVv=3122, Leopard Pozper versus Janes Fetzer.

Mr. Fetzer is here this morning by Zocom. May I
have the appearance for the plaintiff.

MR. PFLUM: Geood morning, Your Honor, Attorney
Randy Pflum of Quarles and Brady appears on behalf of
Leonard Pozner. With me at counsel table (s a partner of
our firm, Emily Feinstein, and then our summer associate
who's just observing today, Kasim Rana.

THE COURT: And, Jaced Zimmerman.

MR. ZIMNERMAN: Yes, Your Honor. Jake Zimmorman
on behalf of Leonard Pozner.

THE COURT: Okay. Welccoma -~

MR. ZIMMNERMAN: Good morning, Your Honor.

THE COURT: Good morning. Welcome, everyone.

¥We‘re on the court's calendar for what I call an
oral argument. I assume I've gone over this before but to
refresh recollections, I schedule oral arguments as a
matter of atandard scheduling because it keeps things on
my calendar and then in a timely way move the questions
along. I use oral arguments to confirm my undersatanding
of certain things after reading the briefs. In this case
I intend to just issue a written decision.

Let me begin. NMr. Fetzer, is there anything
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that you'd like to say to me in sur-reply to the
plaintiff's reply?

MR. FETZER: Most certainly, Your Honor. To
begin with, the Court of Appeals cbserved that they were
returning the case to the circuit court for rehearing
consistent with the cpinions in the appellate court's
decision which included at the top of page 12 the Prince
decision that, may I quote, “creditor-garnisher entitled
0 garnish only property belonging to the debtor or in
which the debtor has an interest and only in the amount
that the debtor could reguire the garnishee to pay the
debtor."™

What we have in Mr. Pflum's accounting is a
violation of that principle., For example, he has included
in his calculation my wife's half of ocur federal and state
returns that already amocunts to 51,003.50, Your Honor.
He's also included my reimbursement to my wife for Fed-Ex,
that already turns out to be $1,100 more, that's virtually
the entire sum he's claiming and that's not taking into
account my daughter's reimbursement to my wife for
shopping expenses in an amount of $5159% in one case and
$153.88 which exceeds the amount they're claiming to
garnish. Thias is in violation of the Court of Appeals’

observation regarding Prince Corporation and, in my

opinicon, is utterly irresponsible. It indicates this is a
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form of harassnent, Your Honor. It has no legal
foundation whatscever,

THE COURT: Okay. I have a couple questions for
you, Dr. Fetzer, and then, Mr. Pflum, I'll ask for ycur
rosponse.

First question. Mr. Fetzer, do you believe that
there are any genuine dispute over the facts relating to
the plaintiff’'s attempt to garnish these accounts?

MR. FETZER: Well of course the -- the plaintirce
is claiming they can garnish my wife's money, which is
absurd which --

THE CCURT: No, Hang on. Hang on., I'm sorry,
Dr. Fetzer, to interrupt you. But we went through this
colloquy years ago on the context of summary judgment. In
order for me to make a decision, I want to make sure I
separate out two different inquiries., A party might say,
Judge, they're just simply wrong on the facts and
therefore you shouldn't give them what they want. Or you
could argue that, yesh, the =~ these monies that are ==
are characterized in accordance with they got the right
number of dollars and they've accurately described where
the money's coming from, and then you may argue as a legal
principle applying the law in Wisconsin, they shouldn't
be -- the plaintiff shouldn't be entitlied to the money.

I didn't see any dispute over the facts, that
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is, there wasn't any disagreement over the nature of these
funds, the amount of these funds, for whom the funds were
derived, and where they go. Do you -- do you agree,

MR, FETZER: Yes, I agree, Your Honor. It is ny
wife who was very specific in her accounting in which I
have confirmed multiple times. Yes.

THE COURT: Okay. So you agree that -- that
we're not here today to rescolve any factual disputes,

Mr. Pflum, indeed, may 1 discern from your reply
brief that you accepted the propositions submitted by
Ms, == Ms, Fetzer in her disclosure?

MR. PFLUN: Yes, Your Honor. We based our --
the amount that's subject to dispute we based solely on
her identification that, which is attached to =my affidavit
at docket entry 595, Exhibit A, page 5, Ms. Fetzer
reviewed her -~ the 12 nonths of the UW account and I -~
she is the one that specifically identified deposits into
that account from sources other than retirement or Schwab
or nonexenpt sources. And we --

THE COURT: COkay.

MR. PFLUM: -~ base -~

THE COURT: Okay., So Nr. Pflum, you agree
there's no dispute about the facts?

MR. PFLUN: Yes, Your Heoneor.

THE COURT: All right. Mr, Pflum, your
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argument, as I understand it, is that having ascertained
the factual basis that Dr. Fetzer errs in believing that
it's your burden to prove the -- these monies are not
exempt, that in the law in Wisconsin on garnishment, the
burden shifts to Dr. Fetzer %0 find the statutory
exemption that would apply to each of these characterized
deposits or accounts. And that you argue that he's
misunderstood the law in Wisconsin, that there is no
exemptions for the amounts that you worked through in
your -- your brief and therefore --

MR. PFLUM: Yes, Your Honor.

THE COURT: And therefore you think that I
should enter the order as you drafted.

MR. PFLUM: Yes, Your Honor. That is accurate.

THE COURT: All right, S¢ Dr, Fetzer, do you
understand that as T understand the plasntiff's argument,
you can't just sisply say, Hey, that's a payment from my
daughter to my wife reisbursing her for a Costco charge,
that surely is exempt. You need for each -- for each
account or amount you need to identify a specific
statutory exemption, and that the plaintiff, Mr, Pflum is
arguing that, for example, the monies flowing back into
the account from your daughter to reimdurse what I assumeo
was your wife's payment of your daughter's bill at Costco

are not exempt, and you've cited no statute that would
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allow me to conclude that that amount is exempt. That's
their argument., How do you respond?

MR. FETZER: The Court of Appeals responded to
that, Your Honor, by sending it back. If there had been
no reversible error here, other than not conducting the
hearing we're conducting today, they wouldn't have even
bothered. They made it specific in citing Prince
Corporation at the top of page 12, the portion I have
cited, that you may only garnish the funda of the debtor,
that's James Fetzer, not Janice.

Frankiy, 1 think the Court of Appeals might hold
Attorney Pflum or even this court in contempt if you were
to go forward now in viclation of their specific copinion,
Your Honor. Notice at the bottom it states they requested
the hearing, they directed the hearing and a result
consistent with their opinion where right now the argument
that Attorney Pflum £ making is inconsistent with their
opinion because those are funds related to my wife, not --
who is not the debtor, Janice Fetzer, not James.

THE COURT: All right. Mr. Pflum, your response
in twofold. First of all, do you == do you =-- do you
agree with Dr. Fetzer that he -- that the Court of Appecals
is scmehow or another in chat portion of the opinion
actually told me that the plaintiff is not able to garnish

his wife's funds? Number one, that the opinion says that




Case 2024AP001329 Appendix to Brief of Appellant

e
o v ® -~ & w w

=
(5]

v
N

15
16
17
18
19
20
21
22
23
24

25

Filed 07-19-2024 Page 75 of 94

Case 2018CV0O03122 Documant 507 Filod 06-13-2024 Page 8of 16

with such clarity as Dr. Fetzer suggests, and second,
relatedly, i3 it true that & garnish -- that you cannot
garnish what Dr., Fetzer just labels as his wife's money
rather than his own under the law in Wisconsin?

MR. PFLUM: Responding to the first part, Your
Honor, about the Court of Appeals. The Court of Appeals
directed -- directed the Court -- this court to hold a
hearing on the motion to disperse funds and prowvide
Mr. Fetzer -- or Dr, Fetzer with an opportunity to
respond, and that's the nature of this hearing today where
Dr. Fetzer can raise, as he's done, arguments in support
of why the §$2,004.46 are not subject to garnishment.

Turning to whather or not we can garnish
Ms. Fetrzer's funds, Dr. Fetz == the real -~ Dr. Fetzer
fdentified that that $1,486 in Wisconsin tax return and
the 5521 in the Federal tax returns are sources from --
are subject to a marital -~ some sort of marital property
exenmption because half of the -- half of that, those funds
are his wife's, Our response is by depositing these funds
into a slush fund-type of account that includes thousands
of dollars from nonexenpt funds and then specifically,
which includes $1,600 in deposits from Dr, Fetzer's Legal
Dafense Fund, sudbsequent to depositing the tax returns
into the UW account, these funds are commingled. Any --

as we laid out in ocur brief, any deposit from Legal
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Defense Fund constitutes a gift directly to Dr. Fetzer, as
such these gifts, what turn learned from Dr. Erlanger in
my UW coursework at the UW Law School is that gifts are
not marital property. Thus, after applying the $5,000
account exenption that Dr. Fetzer identified, we firmly
believe that there's $2,004.4€6 that remains still subject
to garnishnent and Dr, Fetzer has not identified any other
exemption to pull those funds out of being subject to
garnishment.

THE COURT: Okay. Dr. Fetzer, I'"1l go ahead and
reread the Court of Appeals decision. Let's assume that I
disagree with your characterizaticn and believe that the
purpose of this hearing s to effectuate the appellate
court's mandate that you be given this process to
articulate your defenses or exemptions from the
garnishment of these funds. That's why I scheduled this
hearing., That's why, indeed, we had a scheduling
conference that I had a briefing schedule, that {s indeed
why I gave the parties an opportunity to make their
arguments in writing in addition to oral presentation here
on June lith.

Assuming that I have the discretion or that
discretion is not circumscribed by the Court of Appeals'
decision and that is my decision to determine whether I

should grant the plaintiff's motion to garnish these funds
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or, alternatively, deny it, acknowledging an appropriate
exemption.

It seems to me your argument is that =« that you
think that your implicit characterization that some
portion of a joint account is being your wife's property,
you bellieve is grounds to deny the plaintiff's access., 1Is
there anything more -- is that accurate and is there
anything more you want to tell me? This (s your day in
court and your opportunity to make all your arguments.

MR. FETZER: Surely every party present
understands joint tax returns are ogually divisible
between a husband and spouse. It i3 common knowledge,
Your Honox., 1 don't think it requires specific judicial
notice to recognize that Attorney Pflum's argument (s
ridiculous on its face. And given that the Court of
Appeals had directed that the -- the rehearing must be
conducted and a new opinion found in accordance with its
opinion, where they have specifically cited Prince
Corporation to state that only debtor property may be
subject to garnish, frankly, I think that this court will
be found in contempt by the Court of Appeals.

Not only that, but you, yourself, Your Honor,
have declared that commingling doesn't affect an account.
My wife has been very specific in which matters came from

which sources. Attorney Pflum continues to persist in

10
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bringing in funds that only belong to Janice as though
they belong to James, which includes my reimbursement for
Fed-Ex in -- in an excess of §1,100 or the tax exemption
and that simple reisbursement by themselves are
approximately the amount that is being claimed, not to
mention ny daughter's reimbursenent to my wife, I mean,
unless the intent here is to make ridiculous the laws of
Wisconsin regarding garnishing, which i3 a matter so ~--

THE COURT: HRang on.

MR. FETZER: -~ mundane --

THE COURT: Hang on. Mr. Fetzer, please, If we
can limit the hyperbole, you will allow me to focus on the
merits of what I think i3 your legitimate argument. And
you can answer my questions, And I have the following, is
let's talk about the your daughter's, quote,
reimbursement., If I understand what went on, you == your
wife and your daughter went to Costco to buy some
something, right?

MR. FETZER: Yeah.

THE COURT: And assuning your wife is the member
of Costco and your daughter is not, we all know that the
member has to give a card at checkout, your wife gave her
card and your wife paid for the purchase destined for your
daughter, let's say, food in the amounts --

MR. FETZER: Yes.

11
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THE COURT: -- stated. And I -- what most
people =~ how did <~ how did your wife pay the Costco
bill? Did she hand the Coatco a credit card?

MR, FETZER: 1T think it was the UW credit card,
Your Monor.

THE COURT: COkay.

MR, FETZER: Or the Costco. It was one or the
other but it was a simple transaction between them, nmother
and dauvughter.,

THE COURT: Okay.

MR, FETZER: It had nothing to do with me as a
debtor whatscever.

THE COURT: Okay. Hang on. So your wife used a
credic card.

MR, FETZER: Yeah.

THE COURT: And is that -- is that a credit caxd
jointly held by you and your wife?

MR. FETZER: No. I have no Costco credit card.
Never have, Your Honor. That's solely ny wife, my
daughter.

THE COURT: Well 4o you have any credit cards?

MR. FETIZER: Well, sure.

THE COURT: What credit -- how do you know
that == I earlier asked you from what form the payment. 1

don't -- is there any factual basis for me to say that she

12
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didn't commingle the funds with a joint credit card, the
ones you do share with her as opposed to a Costco
menbership card? I'm not -- 1 suspect Costco does have a
credit card, but I didn't read anything in your submission
that would indicate that this is an isclated funds
maintained --

MR, FETZER: Your Honoxr -—

THE COURT: == in the -~

MR, FETZER: Your Monor, I have never had
anything -- 1 have never had anything to do with any
Costco transaction whatscever, This is just a fabricated
claim made by Attorney Pfium and == and I, frankly, can't
believe you're taking it seriocusly. This is just
ridiculous. It's like the joint tax return, Your Honor.
Everyone knows that's half hers and half mine and yet
Pflum throws it in. And when I reimburse her for Fed-Ex
expenses, he throws that in too. This is a manufactured
case. 1It's reprehenaible. It's brought in violation of
Supreme Court Rules, Your Honor.

I would cite, for example, Supreme Court Rule
20:4.1, Truthfulness in statements of others, and Supreme
Court Rule 20:3.1, Meriorious claims, These claims are
not meritorious and they're not being made on the basis of
truthful declarations.

THE COURT: All right, Is there anything else

13




Case 2024AP001329 Appendix to Brief of Appellant

w -~ w N -

e
w N - o w a =1 L g

Ve

15
18
17

) |

19

20

) |

22
23
24

25

Filed 07-19-2024 Page 81 of 94

Case 2018CV003122 Document 597 Fiod 06-13-2024 Page 14 0ol 16

you'd l1ike to tell me, Mr, Fetzer?

MR. FETZER: This is so clear cut that if the
CLircuit court can't properly handle a case like this then
it has o go back to the Court of Appeals, Decause Lt most
certainly shall if this is allowed to stand, I believe
the Court of Appreals is going to find this as offensive as
do I, Your Honor.

THE COURT: All right. Thank you, Dr. Fetzer,

Mr. Pflum, you're the movant. You get the last
word.

MR. PFLUM: Thank you, Your Honor.

In his response plaintiff's -~ o the
plaintiff's motion, Dr. Fetzer outlined the reasonable
procedure to determine whether or not certain deposit
account funds are subject to garnishment. And I quote,
The reasonable procedure would have been to determine how
=much money he received in 2022 from nonexempt sources and
cthen deduct the $5,000 aggregate exemption under Wis.
Stat. section 815(3) (k) [sic), and then garnish the
positive balance that remained.

Plaintiffs followed these exempt procedures
based on the bank statements and on the nonexempt deposits
identified by Ma., Fetzer and the answers on file., WwWhen
wa -- when we do our behalf by looking at what Ms, Fetzer

provided as identifying -~ as identifying non -~ deposits

14
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from nonexempt sources, reviewing the -- the answer by
State Bank of Cross PFlains and the answer by Summit Credit
Union -- Sumnit Credit Union, there remained a positive
balance of $2,004.46 afrer deducting the 55,000 deposit
account exemption identified by Dr. Fetzer., Plaintiffs
submit that that is the amount that should be subject to
garnishment and asks the Court to enter an order to that
effect. Thank you.

THE COURT: All right. I didn't look back.
Have you draft -- if I agree with you, have you drafted an

rder for my signature?

NR. PFLUM: Not yet, Your Honor, but I'm happy
to do so.

THE COURT: Please do so.

Thank you very much for coming this morning.
The Court will take it under advisement and issue a timely
written decision.

NR. PFLUM: Thank you,

THE COURT: Have a good rest of the day.

MR. PFLUM: Thank you, Your Honor.

THE COURT: We're adjcurned,

(Proceeding concluded at 10:21 a.m.)

15
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STATE OF WISCONSIN )
as. )
COUNTY OF DANE )

I, COLLEEN C, CLARK, Registered Professional
Reporter, Official Court Reporter, Branch 8, Dane County
Circuit Court, hereby certify that I reported in Stenographic
shorthand the proceedings had before the Court via Zoom video
conference on this 1ith day of June, 2024, and that the
foregoing transcript is a true and Ccorrect copy of the said
Stenographic notes thereof.

On this day the original and one copy of the
transcript were prepared by pursuant to Statute.

Dated this 11th day of June, 2024.

Electronically signed by:

Colleen ¢ Clark
COLLEEN C. CLARK, RPR
OFFICIAL COURT REPORTER

The foregoing certification of this transcript
does not apply to any reproduction of the same by
any means unless under the direct control and/or
direction of the certifying reporter,
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06-11-2024
CIRCUIT COURT
DANE COUNTY, WI
2018CV003122
STATE OF WISUUNSIN CIRCUIT O DANE COUNTY

LIONARD MUINER

IS T

Ivionlee

RESPONSE TO QUERY BY THE COURT

James Fetzer, Ph.D., pro se, in response to a query from the court during

the hearing held at 10 AM on June 11, 2024, concerning the credit card that
my wife, Janice Fetzer, used to charge for our daughter at COSTO, I checked
and, while we have joint accounts at the UW Credit Union, we have separate
credit cards, one for JANICE E FETZER, the other for JAMES H FETZER, and

all her charges at COSTO have been made using her credit card and not mine.

/s / James Fetzer, Ph.D.

James Fetzer, Ph.D.
Pro Se

800 Violet Lane
Oregon, WI 53575
(608) 835-2707
jfetzer@d.umn.edu

Date: June 11, 2024
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06-13-2024
. CIRCUIT COURT
BY THE COURT: DANE COUNTY, Wi
DATE SIGNED: June 14, 2024 2008CV003322
Electronically signed by Frank D Remington
Curcun Court Juige
STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY
BRANCH 8
LEONARD POZNER,
Plamnff,
v, Case No. 2018-CV.3122
JAMES FETZER,
Defendant

DECISION AND ORDER
GRANTING LEONARD POZNER'S MOTION FOR DISBURSEMENT OF FUNDS

INTRODUCTION

James Fetzer pubhished fake stones accusing Leonard Pogmer of fabnicating lus cluld's
demh cemficate. Pozner sued for defansation and. m 2019, a yury awarded hum $450.000. Fetzer
still has not pard. Last year, Pozner moved for an order gamishing Fetzer's bank accounts. Five
days after the motion was filed, I granted Pozner’s motion. However, Pozner wimited a day to maal
hus motton 1o Fetzer, so my order canse one day shoet of the statutory namman under Wis. Stat_ §
S01.15(4). Becanse this left Fetzer with four, razher than five, days to respoad to the motion, Fetzer
told the court of appeals that 1 “deprivied] hum of an opportunity to respond with more information

to correct the garmshment.” Fetzer Resp. Br, dki. 5907 (Fetzer's response brief m thes matter s
1
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an excerpt from lus appellate brell see dki. S83.-89). The cowrt of appeals agreed with Fetzer
Pozner v. Fetzer, No. 2023AP1001, unpublished slip op.. €20 (WI App Feb. 8, 2024) (per cunam)
(Paozmer 11T

On remand, the court of appeals instructs me 1o give Fetzer a better opportansty 1o
“demonstrate legitimate reasons to reduce the amount of gamuishunent ™ Jd, €27 1 obey the
mandate by miving Fetzer opportunities 1o oppose Pozner’s motion m wistten briefing and also in
oral arguanent. But if Fetzer's proamase of additional information sowed this litigation, then he reaps
pothmg—be wasted hus opportumuty 1o subsat wntten argument by filing 5o boef, choosing to rely
mstead on an old boef addressing inapposste points, then wasted his opportunty 1o subont oal
argument by msulting Pozner s motron (Crndeculous on nts face™) and me (Cthes court will be found
m contempt”). In all, Fetzer dad not produce a single shred of new evidence to dispute Pozner's
monon. [ conclude, agmn, that Pozner satisfies lus burden 10 show be 15 entitled 1o an order for
gamislunent

Accordingly. I gramt Pozises's motion.

L BACKGROUND

In this defamaton action. Fetzer falsely accused Pozner of faborcating a death cemficare
as past of a conspuacy velated to the 2012 mass shooting at Sandy Hook Elementary School
Pozner v. Fetzer, No. 2020AP121, unpublished slip op_, §1 (W1 App Mar. 18, 2021) (Pozmer 1).
Following a tmal in 2019, a jury awarded Pozner $450,000 i damages. Jd. The court of appeals
affirmed the verdict. Jd.

By Apnl 2022, Fetzer had not paid what be owed. so Pommer souglat the turnover of books
anxl mtemnet websstes as a judgment creditor under Wis. Stat. § 816.08. Pocner v. Ferzer, No.

2022AP1751, unpublished ship op.. 95 (W1 App Sep. 14, 2023) {per cunasn) (Pozner J7). Following
2
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mwmltiple rounds of boefing and a beanpg, 1 generously valued the websates and books at $100,000
and granted Porner’s moton. fd, 9922-23; see Decision and Order (Aug 29, 2022), dk1. 528 (the
wnitten order). Fetzer appealed thas order, 100, and the conrt of appeals affinned /4 942,

In December 2022, after crediting Fetzer with the $100.000 for the books and websites,
Fetzer still owed Pozner almost the entirety of the underlying defamation judgmsent. In partsal
satisfaction of the remaming deficit, Pozner moved to gamish three financial institutions that held
accounts for Fetzer. Pozmer JI $1. On March 17, 2023, m an evadentsary hearing beld on Pozner’s
mwotion, Fetzer's wife Jamce Fetzer testified about deposats she hiad made mto Fetzer's accounts at
those mstitutions. See Tr. of Mar, 17, 2023 Hr'g, dkt. 562. About a month later, oo Apanl 25, 2023,
Pozner relied on Janice Fetzer's statemments and a review of Fetzer's bank accounts and asked for
an crder garmslung those accounts for $2.0048.46. Pllum ALY, dkt. 558 (sunusanzing the amounts
n each accoumt). On May 1, 2023, 1 gramted Pozner's moton; 1 found that (1) Fetzer owed Porner
$357.395.13, (2) that the financial instststions held $2.004 in non-cxempt accounts belonging to
Fetzer and, as a result. [ entered a garmishunent order for that amount. Garmshanent Order (May 1,
2023), dk1. S61.

Pozper 11 is Fetzer's appeal of that gamishment order. The coust of appeals’ decision
focused on the events of the March 17 heanng. Although no authonity for how corts shoulkd
deternune a itigant’s expectation for future hearmgs 15 cted, or how to gauge the reasonableness
of such an expectation, the count of appeals held that Fetzer reasonably expected “that the coust
would gsve him an opportunity to make affinnative claims . Pozmer I 922, Then, because o
other beanmg followed w-between the March 17 hearmg and Pozier's Apnl 25 motion, e court
of appeals concluded that:
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[T]he record does not reflect that Fetzer was sufficiemly placed on notice that

has affinmative claams of exemption m this action had to be stated once and

for all before or dunng an meonclusive beanng, at which he was infoaned

the bearing would be reconvened ...
Id, Emphasizing that it “express[ed] no conclusions regarding the ments of Fetzer's arguments
o e court of appeals remanded the matter 1o “give Fetzer the chance 10 canry lus barden of
production.” /4., €23

Following remand, on Apnl 25, 2024, I scheduled wnitten bmefing and oral arguments
Dkx. 586, On Jupe 11, 2024, the partics again appeared for a heanng on Pozner’s motion. Later m
the aftemoon of the day of the heanng, Fetzer filed a document titled “response 1o query by the
Cowrt.” Dkt. 396, Therein, Fetzer provides an munatenal statement conceming nunes on credit
cards. However, Fetzer's unmvited. supplemental statement s madmassible because 11 15 neither
swormn por does it sansfy the requirements for an unswom declaration. See 2023 Wisconsin Act
245 (aending Wis. Stal. § 887.015 10 authonze the use of unsworn declaratzons m certam
sianions). To the extent Fetzer means to rely on this document as evidence to prove an
unexplained category of exemption from garmshient, I dasregard ot
1L LEGAL STANDARD
Pozner W suymanized the law applicable to gamishiment actions as follows:

In a garmshment action, the plannfl, bere Pozner, bears the burden to

establish by a preponderance of the evidence the essential facts entthng the

Plaintiff 10 recovery. See Maxcy v. Peavey Prbl’e Co, 178 Wis. 401, 405,

190 NW. 84 (1922). Once Pozner made a prima facie case that a dispated

amount was non-exenpt, the burden of production would slhuft to Fetzer, but

the burden of proof always was Pozner’s, See Reinke v Persomnel Bd., 53

Wis. 2d 125, 133, 191 NW.2d 833 (1971).
Pozrer I, §23.

I, DISCUSSION
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Pozner asks the Cowt 1o ganmush three banks in which Fetzer has accounts. 1 proceed by
examimng Pozner’s submuassions to detenmane whether he has made a pnma facie case that these
banks contain pop-exempt property, then tum to see whether Fetzer can show any exemption to
gammslavent apphes.

The first step m a gamuishment action requires Pozner to establish a poma facie case.
Maxcy, 178 Wis. at 405. Pozner has done so by pomting 10 the admissions of the banks holding
Fetzer's accounts, plus testunony about the contents of the bank statements. Porner Reply Br, ki
594:4-5 (cmmg answers filed by State Bank of Cross Plams, Summmit Credst Unson, and UW Credit
Union and the affidavit of Randy Pflum. dkt. 543, 546, 660, 558)." Here. accordmg to Pozner. is a
table of Fetzer's non-exempt property:

Dhopranit Dlase —T Mumﬂ T Amsaum
3] 5 UW Accound (Deguke) | $549.59
a2 LW Accowt (Daposit froms Ssugiier) p LSM
Ao — _ UW Accosen (WT Tas Reten) $) 455
w2 UW Account (Fod ln Inml i)
\0‘01.7 Uw Accoum (e D«m |nw e Innud) $3I91 08
=, IWW<WMIMIWI 3134 00
UW Acagust {Deponit from Dasgier) $135 %=
o L‘WMM*W&M‘&L% W'h
LW Accowm | Dapost) s 00
UW Acccunt (Depont fiven the Detwoe Sor Fed Ex) | 31,000
= __Sumese Crodat Union Anrwer $in 08
lﬂ:_"ﬁ_‘:’: S Stace Blask Croms Plaies Answer | 52437 60
| T (lnnalltt’.‘n Stat |ll'l!l¢\lu -”,‘l’,»

Amoust sqm 0 Garsidment | 1L 40

Pilum ALY, dkr. $58:27 According 1o Pozner, Fetzer's wife “specifically identified” these deposits

! Pormer repeatodly ciles Capital Owe Bawk v. Gabriel, No. 201 3AP1 7SS, uﬂhu&«hlpop (WT App July 9, 2014)
(sunmumary disposition). Poroer Reply Br. dia. 544 & n ]l * & n2. §. Pormer asserns thas citation o lawful under §
09 2 5xb), but that section expeessly prohibits citation 1o sumssary disposition ordors and. even if it was cscable.
§ $09 233 N¢) required Porscy 1o file a copy of the opinion. 1 disegaed Pozner's walanfal citasion.

* Pormer's table includes the excmption for depository accoumss s Wis. Stat. § 814 1503 )k). which reads. im relevamt
part

]
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as not being associaied with Fetzer's pension and'or social secunty benefits. Pllum Aff Ex. AL
dki. 595:4-5.

In the second step of the gamashment procedure, the burden shifts to Fetzer to
“affirmatively claim an exemption,” Wis. Stat. § 815 18(6)(a), then produce evidence that might
show any disputed amounts should not be gamished In other words, after Porner produced
evidence that Fetzer owned all of the gamishable property in the table above, Fetzer's burden was
1o produce evadence that mught show he did not own the property or, 1f he dad. why some exengption
from gamsshment applied . Fetzer faled 1o do this—he oeither clams any exensption umder §
815 18(3) nor has he submitted any evidence in opposition 1o Pozner's motion.*

Instead of submiting any evidence 1o meet s barden of production. Fetzer repeatedly
offered lus own unsupported charactenizanon of the property that Porner seeks to gasmsh. To
lustrate, 1 tum to the first piece of property that Pozner seeks to gamish: the $549 59 deposited
o Fetzer's accomt on March 3. 2022 (row one m the table accompanying the Pflum AfY. dkr.
558:2). Porner made s prusa facie case that this money was subgect to ganusiunent based on the
wrnitten adnussions of the putative gamashee banks, written admisssons from Fetzer's wife that the
money was pot exemps, and testunony that Pozner's attomey had “reviewed the Debior’s UW

Account staternents .. " Pflum A, 96, dkr. 558

(5) The debtor’s mderest m or nght 10 recernve the followmg peoperty s exompt ..

(X) Deposmory accoumts i the aggregate value of $3.000, bat caly 10 Sie extent thar fie accoust is
for e debior's personal we and is oot wed & & Dussacss sccomt.

¥ As best | oan sell, Fetzer thamks that the propermy should pot be garnnded not bocause of any exemption but rather
becamne it belongs 10 his wife. Afder all. a credstor can only garmind the dedoor’s peoperty. €2, Privce Cop v
Vandenderg, 2016 WT 42, §34, 369 Wi 2d 387, 852 N.W.24 371, and Fetzet's wile is not a debtor. However, the
omly evidence of record amywhere that might segpest Fetzer does not own this property is Jamce Fetzer's tostmony
on March 17, 2023 For examnple, M one poust, Jasice Fetzer vageely descnbes how “my ose daughier sent sse binthday
moncy, and | put that 1u my accoust ™ Tr. of Mar. 17, 2003 He'g dhe S62: 11 Thes vagne testimony does nol seppont
any remon for dewyng Porser™s motion because the plrase “my accoust™ refers 10 Fetzer's acoount.
6
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The barden then shified to Fetzer. Here is Fetzer's wiitten explanation for why, given the

opportunsty 10 do so, he could meet that burden:

The March 3, 2022 deposit contained three sources all of whach were exemyp

... Jamice Fetzer has [evadence explamang why] m her check book which

could have been submitted as evidence had a heanng been held,
Fetzer Resp. Br, dki. S90:8 (Fetzer's bruef m response to Pomer’™s motion s a collection of
excerpts from his appeal boef i Pozner 115). Fetzer did not meet lus burden because Fetzer has
not produced this check book or any other evidence relevant to the March 3 deposit. Indeed. as
noted above, Fetzer conceded a1 oral argmnent that he dud not dispute any facts asserted by
Pozner’s motion.

Fetzer's remanmng challenges to Pozner's pruma facie case for ganmushanent fare sumlardy.
Fetzer says that other monwes are exempt as gfts, or for tax reasons, of because of a novel and
unsupported argament that gamistung o legal defense fund “would be instigating a frand on the
public.” Fetzer Resp. Br _ dkt. 590:10. Assunmung these were lawful reasons for exemnpting property
from gamishaent under Wis. Stat. § S15.18(3). Fetzer's arguments woald still fail because,
crucsally, argumnents are not evidence.

In s, the comt of appeals has remanded this meatter for one parrow reason: 10 “give Fetzer
the chance to carry has burden of production.”™ Pozmer IlI, 923, 1 followed the mandate by giving
Fetzer two oppormmnties—in wnting and m person—io carry that burden. However, a person
canpot meet their evidentiary burden of production by not prodcing any evidence. Fetzer
produced no evidence, so he bas not met las burden to show any of the § 815.18(3) exemptions
apply.

Accordingly, T grant Pozner's motion for disbarsement of funds.
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ORDER

For the reasons stated,

IT IS ORDERED that Leonard Pozner’s motion for disbursement of funds s gramted

Pouner should peomptly submut a proposed final order for the Court’s signatue

This is NOT a final order for purpose of appeal. Wis. Stat. § S08.03(1).



