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- Leonard Pozner CIRCUIT COURT
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' 2018CV003122
Case No. 201 8-CV-003122
Plaintiff
vs.

James Fetzer

Defendant

REQUEST TO TAKE JUDICIAL NOTICE OF BRIEF OF APPELLANT
TO WISCONSIN COURT OF APPEALS, DISTRICT IV (07-24-2023)

In response to the Court’s request at the Hearing held 04-25-2024 for the
Defendant’s Response to the Garnishment Order remanded by the Court
of Appeals (District IV), Dr. Fetzer hereby requests that the Court take
Judicial Notice of his submission to The Court of Appeals (District Iv),
which is attached as Exhibit A. This document demonstrates Dr, Fetzer’s
explanation why the Garnishment Order should be vacated or rescinded,
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COURT OF APPEALS
STATE OF WISCONSIN
COURT OF APPEALS
DISTRICT IV
Leonard Pozner,
Plaintiff-Respondent
V. Appeal No. 2023AP001002

James Fetzer,
Defendant-Appellant

Appeal From the Circuit Court of Dane County
Case No. 2018CV003122
Judge Frank D. Remington, Presiding

BRIEF OF APPELLANT
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Pro Se
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ARGUMENT
Introduction:

This non-earnings garnishment procedure was mismanaged by Pozner, his
attorneys, and the circuit court. The reasonable procedure would have been to
determine how much money Fetzer received in 2022 from non-exempt sources
and then deduct the $5000 aggregate exemption (under 815.18(3)(k)) and garnish
the positive balance if any. This is how simple it could have been by asking the

correct questions:

Honest Correct Manner of Determining Non-Exempt Annual Income

Income non-exempt

1 | UWCU-WI Income Tax Return (1/2 of Joint Return) $743.00
2 | UWCU-Federal Income Tax Return (1/2 of Joint Return) $260.50
3 | Summit Credit Union $46.06
4 | State Bank of Cross Plains (public donations Fetzer Legal Defense) $0.00
5 | UWCU-Birthday Gift to Janice from daughter $0.00
6 | Old Age Retirement ($1,700/mo) exempt $0.00
7 | Social Security ($2,476.00/mo) exempt $0.00
Sub Total $1,049.56
Deduction $5,000.00
Grand Total - Distribute Nothing. -$3,950.44

Had the circuit court not violated Wisconsin Statute 801.15(4) and instead held
a hearing on Pozner's written "Plaintiff's Motion For Distribution Of Funds" the
garnishment amounts could have been determined correctly and with ease. Dr.
Fetzer was in the process of clarifying the errors in Pozner's motion but the judge
signed the final order only four effective days after the filing of the motion

preventing Dr. Fetzer from completing his response and filing it in the circuit

13
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court. The circuit court not only failed to continue the hearing and reconvene the
examination, as they said they would, but violated the state statute by signing the

order without a hearing on the written motion.

Issue 1: The Judge Erred by granting Pozner's written Plaintiff's
Motion For Distribution Of Funds without a hearing in violation of
801.15(4).

Even though a hearing was held about a month prior to the filing of the Pozner's
written Motion to Distribute Funds to discover the source of funds in the UW
Credit Union account, none was held after the filing of the written Motion. This
violated Wisconsin Statute 801.15(4) and deprived Dr. Fetzer of his right and
opportunity under same to show that Pozner was garnishing exempt funds from

the subject UW Credit Union account. Wisconsin Statute 801.15(4) says:

"A written motion, other than one which may be heard ex parte, and notice of the
hearing thereof shall be served not later than 5 days before the time specified for the
hearing, unless a different period is fixed by statute or by order of the court. Such an
order may for cause shown be made on ex parte motion. When a motion is supported by
affidavit, the affidavit shall be served with the motion; and opposing affidavits may be
served not later than one day before the hearing, unless the court permits them to be
served at some other time. All written motions shall be heard on notice unless a statute

or rule permits the motion to be heard ex parte."

This appeal could have been easily avoided had the state statute been adhered to
by Pozner and the circuit court. Judge Remington admitted he was not intimately

familiar with garnishment law (App., p 28, L 16-19):

"Mr. Pflum, I did research. This is not an area in which I'm intimately familiar, but I

have concluded the following legal principles. And you can correct me if I'm wrong."

14
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during the hearing before the Motion was filed and said he would continue the
hearing to then reconvene so Pozner could find out more or completely start over

with another garnishment founded on better information which he obviously

It is also obvious that Judge Remington was not satisfied with what was found

thought was lacking up to that point. (App., p 46, L 14-p 47, L 22):

THE COURT: Could you then please make a copy of the last, let's say, 12 months
starting with the most recent account, so not all of 2022, but just give me -- if they come

monthly, give me the last 12 that you have, not give me, but send those to Mr. Pflum.

MS. FETZER: I will. But now, on my bank statement, when the bank sends 'em, it just

gives a deposit of so much money. It doesn't say where it's from.

THE COURT: Don't worry about it. That's Mr. Pflum's problem to interpret that. Then
Mr. Pflum -- Ms. Fetzer, please provide those to Mr. Pflum in the next two weeks.
Today is the 17th. I'm gonna ask that you send those to him no later than the end of the

month, March 3 1st.
MS. FETZER: Okay.

THE COURT: I'm gonna then continue this hearing. Mr. Pflum, then after you receive
these statements, I'm gonna ask you within the next 30 days thereafter to apprise the
Court what, if anything, you want me to do, either reconvene and then continue the
examination to determine whether the funds are fairly traceable out of the specific
account or not, or whether the plaintiff wants to sort of start over, regroup and come

back with a new garnishment with a little bit better information.
MR. PFLUM: Thank you, your Honor.

THE COURT: I won't schedule anything today. We'll wait and see after Mr. and Mrs.

Fetzer, after the -- after Mr. Pflum gets these records what the plaintiff wants to do next.
Thank you very much for coming this morning.
MR. PFLUM: Thank you, your Honor.

THE COURT: We're adjourned.
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Judge Remington left all parties with the understanding that something would
be scheduled for another hearing after Mr. Pflum received records from Mrs.
Janice Fetzer. The court only gave Pozner these two options: "either reconvene
and then continue the examination to determine whether the funds are fairly
traceable out of the specific account or not, or whether the plaintiff wants to sort of
start over." Neither option included: "file a motion and I'll grant it immediately
without a hearing." Dr. Fetzer heard nothing until he received Pozner's Motion For
Distribution of Funds. And on the fourth effective day later the Final Order was
signed granting Pozner's Motion.

There was no continuance and reconvening of "this hearing," to "continue the
examination" and had they done so they would have discovered that the source of
the deposits Pozner garnished ultimately came out of exempt funds of the same
account. Pozner should have been able to determine, even from the hearing held
prior to his motion that the deposits he garnished were repayments from sources
not "fairly traceable." And Pozner should have gleaned as the circuit court did that
a better course of action would have been to "start over, regroup and come back
with a new garnishment with a little bit better information."

The Notice of Hearing (App., p. 23) (R552) filed on January 23, 2023 setting
the date of a hearing for March 17, 2023, stated that "This matter will not be
adjourned by the court except upon formal motion for good cause or with the
specific approval of the court upon stipulation by all parties" There was no motion

filed to adjourn the examination process and Dr. Fetzer never stipulated that he

16
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was in agreement to adjourn the examination process nor did he receive any such
stipulation from Pozner. This means that Pozner's Motion For Distribution Of
Funds was filed and granted while the examination process was still in progress
surprising Dr. Fetzer and depriving him of an opportunity to respond with more
information to correct the garnishment.

Judge Remington was required to hold a hearing on the written motion under ss
801.15(4) and Dr. Fetzer was not required to perform anything to invoke the
statute for a hearing and time to respond to the motion and submit affidavits; “All
written motions shall be heard on notice unless a statute or rule permits them to be
heard ex parte.” (Emphasis added.) The State's summary judgment motion was a
written motion that would, following notice, be heard by the court. See id.
Because the State's motion would be heard, Hanson was not required to request a
hearing in order to invoke the time for a response established in § 802.08(2). We
conclude § 802.08(2) is applicable in this case. State v. Hanson, 347 Wis.2d 549,
830 N.W.2d 722, 2013 WI App 55 (Wis. App. 2013).

The violation of Wisconsin Statute 801.15(4) is enough to have Pozner's motion
vacated and to start over on the non-earnings garnishment. Further, the balance of
issues serve to show that this is not harmless error and should be reversed. Also,
Dr. Fetzer cannot be expected to provide citations to places in the record where he
has asserted his exemptions when he was deprived of a response to the motion and
a hearing to address each of Pozner's erroneous items for garnishment. Therefore

any rule requiring the one seeking an exemption to show their assertion of it at the

17
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circuit court does not apply under a showing of the violation of Wisconsin Statute

801.15(4).

Issue 2: Pozner cannot garnish reimbursements of exempt funds.

It is obvious that Pozner garnished funds from the subject UW Credit Union

bank account without regard to the facts he learned at the hearing held prior to his

motion that some of those deposits he listed in his Motion For Distribution Of

Funds were exempt. Each item will be addressed following this chart derived from

Pozner's Motion For Distribution Of Funds:

Page 18 of 25

POZNER'S GARNISHMENT ORDER

ITEM DATE DESCRIPTION AMOUNT
1 03/03/22 | UW Account (Deposit) $549.59
2 03/21/22 | UW Account (Deposit from Daughter) 65.32
3 03/30/22 | UW Account (WI Tax Return) 1,486.00
4 04/06/22 | UW Account (Fed. Tax Return) 521.00
5 05/06/22 | UW Account (the Debtor's reimbursement for lawsuit) 391.05
6 06/15/22 | UW Account (Deposit from Daughter) 159.00
7 08/08/22 | UW Account (Deposit from Daughter) 153.88
8 09/02/22 | UW Account (Deposit from the Debtor for Fed Ex) 94.96
9 09/23/22 | UW Account (Deposit) 100.00
10 12/01/22 | UW Account (Deposit from the Debtor for Fed Ex) 1,000.00
11 12/21/22 | Summit Credit Union Answer 46.06
12 12/27/22 | SBCP Answer 2,437.60

Claimed Exemption Wis. Stat. §815.18(3)(k) -5.000.00

Amount Subject to Garnishment $2,004.46

1. The March 3, 2022 deposit contained three sources all of which were exempt;

one in the amount of $253.59 from Jim's USAA Senior Bonus; second, in the

amount of $116.00 as a refund of an over payment of a dental surgery charge;

and the last was a $180.00 reimbursement for Dr. Fetzer's lawsuit expenses in

this case derived from donors for his defense against Pozner. That means Item

1 should be in the amount of $0.00. Mrs. Janice Fetzer has this written in her

18
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check book which could have been submitted as evidence had a hearing been
held.

2. The deposit made on 3/21/22 was a reimbursement to the subject account for
money that the Fetzer's daughter spent using Janice Fetzer's Costco Credit card
while they shopped together at Costco. Had the daughter known her
reimbursement would be confiscated by Pozner, she would not have repaid it.
Reimbursements to the penny of exempt funds remain exempt. The amount at
item two should be $0.00. Neither Janice or Dr. Fetzer benefited from the
purchase nor did their income increase by this action.

3. The deposit made on 3/30/22 was a joint Wisconsin tax return in the amount of
$1,486.00 half of which is exempt as it belongs to Mrs. Janice Fetzer therefore
the correct amount should be $743.00.

4. The deposit made on 4/6/22 in the amount of $521.00 was a joint IRS tax
return half of which is exempt as it belongs to Mrs. Janice Fetzer. The correct
amount on this line should be $260.50.

5. The deposit made on 5/6/22 in the amount of $391.05 was a reimbursement for
lawsuit expenses derived from Dr. Fetzer's legal defense donation account at
State Bank of Cross Plains. It could also be argued that an account that holds a
fixed amount of exempt funds, say $5,000, could be the "bottle that never runs
dry" simply by spending the exempt funds and replacing them to the penny
from non-exempt sources. One could conceivably spend $5,000 daily and

replace it daily to the penny while claiming that none of it is non-exempt. This

19
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would allow the moving of $150,000 per month of non-exempt funds while
claiming that all of it was and is exempt. But all this means is that the source of
the funds have not been discovered and garnished if non-exempt. Even though
nothing of the sort is happening with this account there is a bigger issue that
demands that this item be exempt. Item 5 is derived from the public who have
donated funds thinking their money would be used in the legal defense of Dr.
Fetzer against Mr. Pozner rather than paying Pozner. If Pozner is allowed to
garnish the donations of the public for Fetzer's defense against Pozner, the
court would be instigating a fraud on the public. A more judicious solution for
the public would be to order the return of their funds rather than defraud their
intent. But that too would deprive the public of using their funds to support one
who they believe is being cheated and plundered by Pozner and the court
system. Regardless, Pozner should never be allowed to garnish the donations
for Fetzer's defense. The court could also protect Dr. Fetzer legal defense funds
that have been donated by the public and return some when a maximum
amount sufficient for his defense, set by the court, is reached. The worst
solution is to simply garnish the whole of Dr. Fetzer's legal defense funds from
donors. The amount for item five should be $0.00.

6. The deposit made on 6/15/22 in the amount of $159 came from Dr. Fetzer's
daughter to reimburse her mother, Janice Fetzer, for things the daughter bought
at Costco while shopping with her mother, both using Janice's Costco credit

card. This expenditure is not attributable to Dr. Fetzer but to his wife, as with

20
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item two, and the daughter paid the wife back so the wife could pay the credit
card bill. Dr. and Mrs. Fetzer did not benefit from the purchases of their
daughter nor did their income increase with the reimbursement from their
daughter. The estate of Dr. and Mrs. Fetzer did not increase as a result of the
purchase by the daughter or the payback from the daughter. The amount that
should be entered for item six is $0.00.

7. The deposit made on 8/8/22 in the amount of $153.88 is like the deposit
number two and six and the same logic would apply leaving $0.00 on line
seven.

8. The deposit made on 9/2/22 in the amount of $94.96 is either exempt or a court
initiated fraud on the public as explained under item five. Therefore the
amount for item eight should be $0.00.

9. The deposit made on 9/23/22 in the amount of $100 was a birthday gift to Mrs.
Janice Fetzer from her daughter and is totally exempt. The amount for item
nine should be $0.00.

10. The deposit made on 12/1/22 in the amount of $1,000 was a reimbursement for
the use of the UWCU credit card to pay for lawsuit expenses at Fed Ex which
was an underpayment by $19.66. The source of the reimbursement funds were
from his GiveSendGo legal defense donations deposited in his State Bank of
Cross Plains account, like all the rest of the Fetzer legal defense funds. This

should be treated the same as line five and eight and therefore be $0.00.

21
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I1.The item on line eleven in the amount of $46.06 was reported by Summit
Credit Union as non-exempt on 12/21/22. The amount that should appear for
item eleven is $46.06.

12. The item on line twelve in the amount of $2,437.60 reported on 12/27/22, was
the totai amount of money in Dr. Fetzer's legal defense fund held at State Bank
of Cross Plains completely derived from public voluntary donations at
GiveSendGo.com for his legal defense from Pozner. And once again, this item
should be treated exactly as items five, eight and ten. Therefore the amount for
item twelve should be $0.00.

The totals of the errors are summarized in the chart below:

GARNISHMENT ERRORS SUMMARY

Item Date Description Exempt Amount
1 03/03/22 | UW Account (Deposit) $549.59 $0.00
2 03/21/22 | UW Account (Deposit from daughter) $65.32 $0.00
3 03/30/22 | UW Account (WI Tax Return) $743.00 $743.00
4 04/06/22 | UW Account (Fed. Tax Return) $260.50 $260.50
5 05/06/22 | UW Account (the Debtor's reimbursement for lawsuit) $391.05 $0.00
6 06/15/22 | UW Account (Deposit from daughter) $159.00 $0.00
7 08/08/22 | UW Account (Deposit from daughter) $153.88 $0.00
8 09/02/22 | UW Account (Deposit from the Debtor for Fed Ex) $94.96 $0.00
9 09/23/22 | UW Account (Deposit BD gift to Janice) $100.00 $0.00
10 12/01/22 | UW Account (Deposit from the Debtor for Fed Ex) $1,000.00 $0.00
11 12/21/22 | Summit Credit Union Answer $46.06
12 12/27/22 | SBCP Answer $2.437.60 $0.00
Sub Total $5,954.90 $1,049.56
Claimed Exemption Wis. Stat. § 815.18(3)(k) -$5,000.00
Amount subject to garnishment -$3,950.44

Obviously, the just thing to do is to prevent Mr. Pozner from harming those

innocent people in the public who see the unjust treatment of Dr. Fetzer by taking

22



(ase 2023AP00100Z, 20 B QIAB e hocument 500 Filed 04-25-2024  Filehe24:2003 Page 23 of 25

their money for Fetzer's legal defense and paying Pozner with it. That would be

fraud instituted by the courts.

Issue 3: Pozner cannot garnish funds that are exempt under Wisconsin
statutes 815.18(3)(j).

Said statute says:

(J) Retirement benefits.

1. Assets held or amounts payable under any retirement, pension, disability, death
benefit, stock bonus, profit sharing plan, annuity, individual retirement account,
individual retirement annuity, Keogh, 401-K or similar plan or contract providing
benefits by reason of age, illness, disability, death or length of service and payments

made to the debtor therefrom.
2. The plan or contract must meet one of the following requirements:
a. The plan or contract complies with the provisions of the internal revenue code.

b. The employer created the plan or contract for the exclusive benefit of the employer,
if self-employed, or of some or all of the employees, or their dependents or
beneficiaries and that plan or contract requires the employer or employees or both to
make contributions for the purpose of distributing to the employer, if self-employed, the
employees, or their dependents or beneficiaries, the earnings or the principal or both of
a trust, annuity, insurance or other benefit created under the plan or contract and makes
it impossible, at any time prior to the satisfaction of all liabilities with respect to
beneficiaries under a trust created by the plan or contract, for any part of the principal
or income of the trust to be used for or diverted to purposes other than for the exclusive

benefit of those beneficiaries.

3. The plan or contract may permit the income created from personal property held in a
trust created under the plan or contract to accumulate in accordance with the terms of
the trust. The trust may continue until it accomplishes its purposes. The trust is not
invalid as violating the rule against perpetuities or any law against perpetuities or the

suspension of the power of alienation of title to property.

23
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4. The benefits of this exemption with respect to the assets held or amounts payable
under or traceable to an owner-dominated plan for or on behalf of a debtor who is an
owner-employee shall be limited to the extent reasonably necessary for the support of

the debtor and the debtor's dependents.

5. This exemption does not apply to an order of a court concerning child support, family
support or maintenance payments, or to any judgment of annulment, divorce or legal

separation.
6. In this paragraph:

a. “Employer" includes a group of employers creating a combined plan or contract for

the benefit of their employees or the beneficiaries of those employees.

b. “Owner-dominated plan" means any plan or contract that meets the requirements of
subd. 2. and under which 90 percent or more of the present value of the accrued benefits
or 90 percent or more of the aggregate of the account is for the benefit of one or more
individuals who are owner-employees. For purposes of this definition, the accrued
benefits or account of an owner-employee under a plan or contract shall include the
accrued benefits or account of the spouse, any ancestor or lineal descendant, whether by
blood or by adoption, or the spouse of such a lineal descendant, of the owner-employee

under the same plan or contract.

c. “Owner-employee" means any individual who owns, directly or indirectly, the entire
interest in an unincorporated trade or business, or 50 percent or more of the combined
voting of all classes of stock entitled to vote or the total value of shares of all classes of
stock of a corporation, or 50 percent or more of the capital interest or profits interest of

a partnership or limited liability company.

Even though Dr. Fetzer did not check box "s" on his Debtor's Answer Non-
Earning Garnishment form (App., p. 20) he did mention it under box "y" of the
same form which asked for; "Any other exemptions permitted under the law.

[Explain briefly]". There he wrote in:

"The UWCU accounts are for Social Security and Retirement Account payouts and are

therefore exempt."

24



i . Filed 07-24-20 Page 25 of 25
s 2023AP001(9252e 201%?&86ﬁ%euanbocument 590 Filed 04-25-2024 qDage 152 o? fs

It is obvious that Dr. Fetzer knew his retirement benefit receipts were exempt
and he asked for them to be excluded from any garnishment. The only part of his
retirement that was garnished was under item one. And even though Pozner may
not have been fully aware of it, had a hearing been set and held on his Motion For
Distribution of Funds, the error could have been clarified and avoided. However,
the careless way this garnishment procedure was conducted conforms to the
continual disdain Posner and the court has shown Dr. Fetzer from day one.

The essence of this appeal is that a hearing was not set or held for Pozner's
written "Plaintiff's Motion For Distribution Of Funds" in violation of 801.15(4)
wherein a more direct and simple means of determining the correct amount to

garnish could have been established and this appeal avoided.

CONCLUSION

Based upon conclusions of the foregoing issues and arguments, Judge
Remington's Order (563) Granting Pozner's Motion for Distribution of Funds

(R557) should be reversed and remanded for further proceedings.

July'g-, 2023
Nard W X~ O ,D
&) 3

James H. Fetzer, Ph.D.

Pro Se

800 Violet Lane
Oregon, WI 53575
(608) 835-2707
jfetzer@d.umn.ed
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